STATE OF MINNESOTA
IN COURT OF APPEALS
In the Matter of a Revised Petition by
Minnesota Power for a Competitive Rate
for Energy-Intensive Trade-Exposed
(EITE) Customers and an EITE Cost
Recovery Rider
Large Power Intervenors, 1

PETITION FOR WRIT
OF CERTIORARI
COURT OF APPEALS NO. _________
MINNESOTA PUBLIC UTILITIES
DOCKET NOS. E-015/M-16-564; E015/GR-16-664 2 & E-015/M-15-984
(renumbered E-015/M-16-564)

Petitioners,
vs.
The Minnesota Public Utilities
Commission,
Respondent.

DATE OF DECISIONS:
JANUARY 2, 2018 (initial Order
denying reconsideration)
SEPTEMBER 7, 2017 (verbal Order)
and OCTOBER 13, 2017 (written Order
excluding rider revenue from 2016
baseline calculation and setting
parameters to identify exempt
customers)
MARCH 9, 2017 (verbal Order) and
APRIL 20, 2017 (written Order
authorizing cost recovery with
conditions, as such Order was
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The Large Power Intervenors are an ad hoc consortium of large industrial
customers of Minnesota Power (a regulated utility), consisting of ArcelorMittal
USA (Minorca Mine); Blandin Paper Company; Boise Paper, a Packaging
Corporation of America company, formerly known as Boise, Inc.; Hibbing
Taconite Company; Mesabi Nugget Delaware, LLC; Sappi Cloquet, LLC; United
States Steel Corporation (Keetac and Minntac Mines); United Taconite, LLC; and
Verso Corporation, each meeting the definition of energy-intensive trade-exposed
(“EITE”) customers under Minn. Stat. § 216B.1696.
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The Commission’s October 13, 2017, Order was cross-filed in Minnesota Public
Utilities Docket Number E-015/GR-16-664. This Docket Number is only listed to
avoid waiver of any portion of the appeal.

subsequently interpreted on September 7
and October 13, 2017 in verbal and
written Orders)
SEPTEMBER 15, 2016 (verbal Order)
and DECEMBER 21, 2016 (written
Order approving EITE [energy-intensive
trade-exposed] rate, establishing cost
recovery proceeding, and requiring
additional filings)
MARCH 23, 2016 (Order denying
without prejudice Minnesota Power’s
November 13, 2015, Petition for a
Competitive Rate for Energy-Intensive
Trade-Exposed (EITE) Customers and
an EITE Cost Recovery Rider)
DATE AND DESCRIPTION OF
EVENT TRIGGERING APPEAL
TIME:
Electronic service of denial of petition
for reconsideration on January 2, 2018

TO:

The Court of Appeals of the State of Minnesota:
The above-named Large Power Intervenors Petitioners, mining and paper and pulp

companies that, during normal operations, contribute $5 billion to the Minnesota
economy on an annual basis, directly and indirectly support over 13,000 jobs with a
collective annual payroll of more than $435 million, and pay more than $155 million
annually in State taxes, hereby petition the Court of Appeals for a Writ of Certiorari to
review a series of decisions of the Minnesota Public Utilities Commission, culminating in
the Commission’s January 2, 2018, “Initial Order Denying Reconsideration,” upon the
grounds that the Commission has consistently erred in its interpretation of Minn. Stat.
2

§ 216B.1696 (the “EITE statute”).
The Legislature enacted the EITE statute on June 13, 2015, with the express
Legislative intent to achieve competitive electric rates for energy-intensive trade-exposed
(“EITE”) customers of certain investor-owned electric utilities. Under the EITE statute,
the Commission is required to issue a final determination upon an EITE-rate application
within 90 days of its filing by the utility and must approve an EITE rate schedule and
corresponding EITE rate upon a finding of net benefit to the utility or the state. Minn.
Stat. § 216B.1696, subd. 2(b) and (c). Upon such approval, the utility shall create a
separate account to track the difference in revenue between what would have been
collected under the utility’s applicable standard tariff and the EITE rate schedule. Minn.
Stat. § 216B.1696, subd. 2(d). Subsequently, the Commission shall allow the utility to
recover any costs, including reduced revenues, or refund any savings, including increased
revenues, associated with providing service to an EITE customer, such that the EITE-rate
impact is revenue neutral to the utility. Id. The EITE statute provides that the costs shall
not be imposed upon, and the refunds shall not be payable to, the EITE customers nor
low-income residential ratepayers who receive energy assistance from the low-income
home energy assistance program (LIHEAP). Id. The EITE statute has not previously
been interpreted by the Commission or any court.
In direct conflict with the EITE statute, the Commission’s Orders have grafted
onto the EITE-tariff a new increased-revenue mechanism, separate from the statutory
tracker system, under which only certain utility customers (excluding EITE customers
and low-income customers receiving LIHEAP assistance) receive payments from the
3

utility based on the EITE customers’ excess net energy-purchase volumes compared to a
year 2016 baseline not provided for in the statute. The net, and unlawful, effect of the
Commission’s extra-statutory action is a diversion of funds from the utility, ultimately
resulting in increased rates for EITE customers and low-income customers receiving
LIPEAP assistance. 3 This additional mechanism is contrary to the express provisions of
Minn. Stat. § 216B.1696, which specifically prohibits the Commission from imposing the
costs of the EITE credit on EITE customers and low-income LIHEAP recipients. The
Commission’s additional mechanism is further contrary to the express Legislative intent
that “it is the energy policy of the state of Minnesota to ensure competitive electric rates
for energy-intensive trade-exposed customers.” Minn. Stat. § 216B.1696, subd. 2(a).
The Commission’s action, under disguise of “interpretation” of the EITE statute, causes
the EITE customers to at least partially pay for the cost of the EITE credit approved by
the Commission, in violation of the EITE statute. This result is reflected, inter alia, in a
January 31, 2018, press release in Minnesota Public Utilities Docket Number E-015/GR16-664, in which the Commission advised that
The Commission’s decisions in this case and prior cases will ensure that
there will be no surcharges on customer bills related to the Energy
Intensive Trade Exposed (EITE) rate discounts previously approved by
the Commission.
Under the EITE statute, this result is impossible, and shows how the Commission’s extra3

The Petitioners will be filing a motion to supplement the record with proceedings
from the Minnesota Power rate case pending before the Minnesota Public Utilities
Commission, which case demonstrates the impact of the Commission’s decisions
in the EITE docket on EITE customers and low-income customers receiving
LIHEAP assistance in the rate proceedings (Minnesota Public Utilities Docket
Number E-015/GR-16-664).
4

statutory actions result in complicated cross-over actions in a rate case (Minnesota Public
Utilities Docket Number E-015/GR-16-664) to achieve objectives contrary to Minn. Stat.
§ 216B.1696, subd. 2(d), and directly contrary to the Legislature’s intent.
Certiorari review is authorized by Minnesota Statutes § 216B.27, subds. 1, 2, and
5; § 216B.52, subd. 1; and § 14.63.
Filed herewith are copies of the January 2, 2018 Order (initial Order denying
reconsideration); October 13, 2017 Order (written Order excluding rider revenue from
2016 baseline calculation and setting parameters to identify exempt customers); April 20,
2017 Order (written Order authorizing cost recovery with conditions, as such Order was
subsequently interpreted on September 7 and October 13, 2017 in verbal and written
Orders); December 21, 2016 Order (written Order approving EITE [energy-intensive
trade-exposed] rate, establishing cost recovery proceeding, and requiring additional
filings); and March 23, 2016 Order (Order denying without prejudice Minnesota Power’s
November 13, 2015, petition for a competitive rate for energy-intensive trade-exposed
(EITE) customers and an EITE cost recovery rider).
Copies of the transcripts of the Commission’s hearings for the following dates are
included in the Commission’s record: September 15, 2016; March 9, 2017; and
September 7, 2017.
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STOEL RIVES LLP
Dated: February 1, 2018

/s/ Marc A. Al
Andrew P. Moratzka (322131)
Marc A. Al (247923)
Riley A. Conlin (398860)
33 South Sixth Street, Suite 4200
Minneapolis, MN 55402
Telephone: 612-373-8800
Facsimile: 612-373-8881
andrew.moratzka@stoel.com
marc.al@stoel.com
riley.conlin@stoel.com
ATTORNEYS FOR THE LARGE
POWER INTERVENORS

95497638.4 0064591-00013
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STATE OF MINNESOTA
IN COURT OF APPEALS
In the Matter of a Revised Petition by
Minnesota Power for a Competitive Rate
for Energy-Intensive Trade-Exposed
(EITE) Customers and an EITE Cost
Recovery Rider
Large Power Intervenors, 1
Relators,
vs.
The Minnesota Public Utilities
Commission,
Respondent.

WRIT OF CERTIORARI
COURT OF APPEALS NO. _________
MINNESOTA PUBLIC UTILITIES
DOCKET NOS. E-015/M-16-564; E015/GR-16-664 2 & E-015/M-15-984
(renumbered E-015/M-16-564)
DATE OF DECISIONS:
JANUARY 2, 2018 (initial Order
denying reconsideration)
SEPTEMBER 7, 2017 (verbal Order)
and OCTOBER 13, 2017 (written Order
excluding rider revenue from 2016
baseline calculation and setting
parameters to identify exempt
customers)
MARCH 9, 2017 (verbal Order) and
APRIL 20, 2017 (written Order
authorizing cost recovery with
conditions, as such Order was

1

The Large Power Intervenors are an ad hoc consortium of large industrial
customers of Minnesota Power (a regulated utility), consisting of ArcelorMittal
USA (Minorca Mine); Blandin Paper Company; Boise Paper, a Packaging
Corporation of America company, formerly known as Boise, Inc.; Hibbing
Taconite Company; Mesabi Nugget Delaware, LLC; Sappi Cloquet, LLC; United
States Steel Corporation (Keetac and Minntac Mines); United Taconite, LLC; and
Verso Corporation, each meeting the definition of energy-intensive trade-exposed
(“EITE”) customers under Minn. Stat. § 216B.1696.

2

The Commission’s October 13, 2017, Order was cross-filed in Minnesota Public
Utilities Docket Number E-015/GR-16-664. This Docket Number is only listed to
avoid waiver of any portion of the appeal.

subsequently interpreted on September 7
and October 13, 2017 in verbal and
written Orders)
SEPTEMBER 15, 2016 (verbal Order)
and DECEMBER 21, 2016 (written
Order approving EITE [energy-intensive
trade-exposed] rate, establishing cost
recovery proceeding, and requiring
additional filings)
MARCH 23, 2016 (Order denying
without prejudice Minnesota Power’s
November 13, 2015, Petition for a
Competitive Rate for Energy-Intensive
Trade-Exposed (EITE) Customers and
an EITE Cost Recovery Rider)

TO:

The Minnesota Public Utilities Commission:
You are hereby ordered to return to the Court of Appeals and serve on all parties

in accordance with Rule 115.04, subdivision 3, within 30 days after service of the petition
or 14 days after delivery of a transcript, whichever is later, an itemized statement of the
record, exhibits and proceedings in the above-entitled matters so that this court may
review the decisions of the Minnesota Public Utilities Commission issued on the dates
noted above.
You are further directed to retain the actual record, exhibits, and transcript of
proceedings (if any) until requested by the clerk of the appellate courts to deliver them in
accordance with Rule 115.04, subdivision 5.
Copies of this writ and accompanying petition shall be served forthwith either
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personally or by mail upon the respondent Minnesota Public Utilities Commission or
their attorneys:
Daniel P. Wolf
Executive Secretary
Minnesota Public Utilities Commission
121 7th Place East, Suite 350
Saint Paul, MN 55101

Thomas Bailey
General Counsel
Minnesota Public Utilities Commission
121 7th Place East, Suite 350
Saint Paul, MN 55101

Lisa Crum, Assistant Attorney General
Office of the Minnesota Attorney General
445 Minnesota Street, Suite 1400
Saint Paul, MN 55101

and upon the Attorney General at:
Lori Swanson
Attorney General
Office of the Minnesota Attorney General
445 Minnesota Street, Suite 1400
Saint Paul, MN 55101

and the following parties which have participated in the proceedings before the
Commission or their attorneys:
David Moeller
Minnesota Power
30 West Superior Street
Duluth, MN 55802
Linda Jensen, Assistant Attorney General
Office of the Minnesota Attorney General — Residential Utilities and Antitrust Division
445 Minnesota Street, Suite 1400
Saint Paul, MN 55101
Minnesota Department of Commerce, Division of Energy Resources
c/o Ian Dobson, Assistant Attorney General
445 Minnesota Street, Suite 1400
Saint Paul, MN 55101
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Kelsey Johnson
Iron Mining Association
324 West Superior Street
Suite 502
Duluth, MN 55802

Wayne E. Brandt
Minnesota Forest Industries
903 Medical Arts Building
324 West Superior Street
Duluth, MN 55802

Annie Levenson Falk
Citizens Utility Board of Minnesota
32 Minnesota Street
Suite W1360
Saint Paul, MN 55101

William Phillips
AARP
30 East 7th Street
Suite 1200
Saint Paul, MN 55101

Pam Marshall
Energy CENTS Coalition
823 7th Street East
Saint Paul, MN 55106

Jessica Tritsch
Sierra Club North Star Chapter
2327 East Franklin Avenue
Minneapolis, MN 55406

Ron Elwood
Supervising Attorney
Legal Services Advocacy Project, MidMinnesota Legal Aid
2324 University Avenue
Suite 101
Saint Paul, MN 55114

William A. Blazar
Cam Winton
Minnesota Chamber of Commerce
400 Robert Street North
Suite 1500
Saint Paul, MN 55101

Lori Andresen
Save Our Sky Blue Waters
P.O. Box 3661
Duluth, Minnesota 55803

Buddy Robinson
Minnesota Citizens Federation
Northeast
2110 West 1st Street
Duluth, MN 55806

Leigh Curry
Minnesota Center for Environmental Advocacy
26 East Exchange Street
Suite 206
Saint Paul, MN 55101

Proof of service of the writ and of the itemized list shall be filed with the clerk of
the appellate courts.
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Dated: February ___, 2018

Clerk of Appellate Courts

By: _______________________
Assistant Clerk
95730587.4 0064591-00013
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STATE OF MINNESOTA
IN COURT OF APPEALS
In the Matter of a Revised Petition by
Minnesota Power for a Competitive Rate
for Energy-Intensive Trade-Exposed
(EITE) Customers and an EITE Cost
Recovery Rider
Large Power Intervenors, 1

STATEMENT OF THE CASE OF
PETITIONS
COURT OF APPEALS NO. _________
MINNESOTA PUBLIC UTILITIES
DOCKET NOS. E-015/M-16-564; E015/GR-16-664 2 & E-015/M-15-984
(renumbered E-015/M-16-564)

Petitioners,
vs.
The Minnesota Public Utilities
Commission,
Respondent.

1.

Court or agency of case origination and name of presiding judge or hearing
officer.
The case originated with the Minnesota Public Utilities Commission:
Hon. Nancy Lange
Hon. Dan Lipschultz

Chair
Vice-Chair

1

The Large Power Intervenors are an ad hoc consortium of large industrial
customers of Minnesota Power (a regulated utility), consisting of ArcelorMittal
USA (Minorca Mine); Blandin Paper Company; Boise Paper, a Packaging
Corporation of America company, formerly known as Boise, Inc.; Hibbing
Taconite Company; Mesabi Nugget Delaware, LLC; Sappi Cloquet, LLC; United
States Steel Corporation (Keetac and Minntac Mines); United Taconite, LLC; and
Verso Corporation, each meeting the definition of energy-intensive trade-exposed
(“EITE”) customers under Minn. Stat. § 216B.1696.

2

The Commission’s October 13, 2017, Order was cross-filed in Minnesota Public
Utilities Docket Number E-015/GR-16-664. This Docket Number is only listed to
avoid waiver of any portion of the appeal.

Hon. Matthew Schuerger
Hon. John Tuma
Hon. Katie Sieben
2.

Commissioner
Commissioner
Commissioner

Jurisdictional statement
(B)

(D)

Certiorari appeal.
(1) Statute, rule or other authority
authorizing certiorari appeal:

Minnesota Statutes § 216B.27, subds.
1, 2, and 5; § 216B.52, subd. 1; and
§ 14.63.

(2) Authority fixing time limit for
obtaining certiorari review:

Minnesota Statutes § 216B.52, subd.
1, and § 14.63.

Finality of order or judgment.
(1) Does the judgment or order to
be reviewed dispose of all
claims by and against all
parties, including attorney
fees?

No.

(2) If no:
Did the district court order
entry of a final partial
judgment for immediate
appeal pursuant to Minn. R.
Civ. App. P. 104.01?

Not applicable.

(3) If yes, provide the date of the
order:
(4) If no, is the order or judgment
appealed from reviewable
under any exception to the
finality rule?

Yes.

(5) If yes, cite rule, statute or
other authority authorizing
appeal.

Minn. Stat. §§ 216B.52, subd. 1, and
§ 14.63 provide for appeal of a
decision by the Commission within 30
days after a request for rehearing
pursuant to Minn. Stat. § 216B.27,
subds., 1, 2, and 5, has been denied.
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Rehearing was denied by initial
written Order dated and electronically
served on January 2, 2018.
3.

State type of litigation and designate any statutes at issue.
Petitioners the Large Power Intervenors are mining and paper and pulp companies

that, during normal operations, contribute $5 billion to the Minnesota economy on an
annual basis, directly and indirectly support over 13,000 jobs with a collective annual
payroll of more than $435 million, and pay more than $155 million annually in State
taxes. Their certiorari appeal arises from a series of Orders of the Minnesota Public
Utilities Commission (the “Commission”), culminating in an “Initial Order Denying
Reconsideration” dated January 2, 2018.

In its Orders, the Commission ruled on

Minnesota Power’s petition for approval of an energy-intensive trade-exposed (“EITE”)
electricity rate and corresponding EITE rate schedule as provided for by Minn. Stat.
§ 216B.1696 (the “EITE statute”). Although the Commission found that the EITE rate
and EITE rate schedule were a net benefit to Minnesota Power and approved the EITE
rate and EITE rate schedule, it modified the statutory cost-recovery methodology in such
a manner as to diminish the credit provided for by the EITE rate schedule and expressly
approved by the Commission, in violation of the EITE statute.
Under the EITE statute and upon approval of the EITE rate schedule by the
Commission, the utility “shall create a separate account to track the difference in revenue
between what would have been collected under the electric utility’s applicable standard
tariff and the EITE rate schedule.” Minn. Stat. § 216B.1696, subd. 2(d). Subsequently,
“the commission shall allow the utility to recover any costs, including reduced revenues,
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or refund any savings, including increased revenues, associated with providing service to
a customer under an EITE rate schedule,” such that the impact of the EITE rate schedule
is revenue neutral to the utility. Id.
The Commission’s interpretation of the unambiguous statute introduces a “base
year” not provided for in the statute, fails to appropriately use the statutorily-mandated
tracker although the Commission ordered the establishment of that tracker, and fails to tie
cost recovery exclusively to the statutorily-mandated tracker approved by the
Commission, directly contrary to the EITE statute. The Commission’s interpretation
requires payments by the utility not provided for by the EITE statute to non-exempt nonEITE customers and causes the EITE customers to pay for at least a portion of the cost of
the EITE credit approved by the Commission, also directly contrary to the EITE statute.
This result is reflected, inter alia, in a January 31, 2018, press release in Minnesota
Public Utilities Docket Number E-015/GR-16-664, in which the Commission advised
that
The Commission’s decisions in this case and prior cases will ensure that
there will be no surcharges on customer bills related to the Energy
Intensive Trade Exposed (EITE) rate discounts previously approved by
the Commission.
Under the EITE statute, this result is impossible, and shows how the Commission’s extrastatutory actions result in complicated cross-over actions in a rate case (Minnesota Public
Utilities Docket Number E-015/GR-16-664) to achieve objectives contrary to Minn. Stat.
§ 216B.1696, subd. 2(d), and directly contrary to the Legislature’s intent.
4.

Brief description of claims, defenses, issues litigated and result below.
The Legislature enacted the EITE statute on June 13, 2015, with the express
4

Legislative intent to achieve competitive electric rates for EITE customers of certain
investor-owned electric utilities. Under the EITE statute, the Commission is required to
issue a final determination upon an EITE-rate application within 90 days of its filing by
the utility and must approve an EITE rate schedule and corresponding EITE rate upon a
finding of net benefit to the utility or the state. Minn. Stat. § 216B.1696, subd. 2(b) and
(c). Upon such approval, the utility shall create a separate account to track the difference
in revenue between what would have been collected under the utility’s applicable
standard tariff and the EITE rate schedule.

Minn. Stat. § 216B.1696, subd. 2(d).

Subsequently, the Commission shall allow the utility to recover any costs, including
reduced revenues, or refund any savings, including increased revenues, associated with
providing service to an EITE customer, such that the EITE-rate impact is revenue neutral
to the utility. Id. The EITE statute provides that the costs shall not be imposed upon, and
the refunds shall not be payable to, the EITE customers nor low-income residential
ratepayers who receive energy assistance from the low-income home energy assistance
program (LIHEAP). Id. The EITE statute has not previously been interpreted by the
Commission or any court.
On November 13, 2015, Minnesota Power submitted its first petition to implement
the EITE Statute in docket number E015/M-15-984 (the “Initial Petition”). 90 days later,
on February 11, 2016, the Commission met to consider the matter. 3 After considering the
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In the Matter of a Petition by Minnesota Power for a Competitive Rate for EnergyIntensive Trade-Exposed (EITE) Customers and an EITE Cost Recovery Rider,
Docket No. E015/M-15-984, ORDER DENYING PETITION WITHOUT PREJUDICE, at
2.
5

arguments from the parties, the Commission voted to deny the Initial Petition without
prejudice (the “Initial Order”), issuing a final order on March 23, 2016. 4 On June 30,
2016, Minnesota Power submitted a revised petition to implement the EITE Statute (the
“Revised Petition”), and the Large Power Intervenors submitted supporting affidavits and
information in docket number E-015/M-15-984, which the Minnesota Public Utilities
Commission renumbered to E-015/M-16-564.
On September 15, 2016, the Commission met and orally approved Minnesota
Power’s proposed EITE rate. On December 21, 2016, more than 90 days after its oral
approval, 174 days after Minnesota Power filed the Revised Petition, and more than 18
months after the statutory directive to make Minnesota electric rates more competitive,
the Commission issued its written Order granting the Revised Petition, approving
Minnesota Power’s EITE rate schedule and its corresponding rates, and specifically
directing Minnesota Power to establish a tracker account to track the difference between
what would have been collected under Minnesota Power’s applicable tariff and the EITE
rate schedule (“EITE Rate Approval Order”). 5 Multiple filings and hearings followed.
On December 30, 2016, consistent with the EITE Rate Approval Order, Minnesota
Power submitted a compliance filing that included its cost-recovery proposal, various
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Initial Order at 2.
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In the Matter of a Petition by Minnesota Power for a Competitive Rate for EnergyIntensive Trade-Exposed (EITE) Customers and an EITE Cost Recovery Rider,
Docket No. E015/M-16-564, ORDER APPROVING EITE RATE, ESTABLISHING
COST RECOVERY PROCEEDING, AND REQUIRING ADDITIONAL FILINGS, at 9, 12-13
(December 21, 2016).
6

rate-design alternatives, and an updated communications plan.
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Multiple parties

commented and the Commission met to consider the matter on March 9, 2017. At that
time, the Commission orally approved a cost-recovery mechanism, which was detailed in
the Commission’s April 20, 2017, EITE Conditional Cost Recovery Approval Order,
which Order provided (to the extent relevant in this appeal) as follows:
• Minnesota Power was authorized to collect a surcharge from non-EITE
customers to recover the cost of providing credits to EITE customers, based
upon a uniform per-kWh charge and calculated to reflect the difference
between the EITE-customer revenue received under the EITE rate schedule
and the higher revenue the utility would have received under the prior rate
applicable to the EITE customers;
• Minnesota Power was directed to refund to non-EITE customers any net
revenue increases resulting from increased sales to customers taking service
under the EITE rate schedule, using the actual 2016 calendar-year EITEcustomer revenue as the baseline for calculating the extent of any
refundable increases; and
• Minnesota Power was required to make a compliance filing setting forth the
surcharge and refund mechanisms in detail, including the baseline gross
revenue for 2016 and the methodology for determining the net revenue
increases. 7
The elements of the Order set forth in the second and third bullet point are not provided
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In the Matter of a Petition by Minnesota Power for a Competitive Rate for EnergyIntensive Trade-Exposed (EITE) Customers and an EITE Cost Recovery Rider,
Docket No. E015/M-16-564, ORDER AUTHORIZING COST RECOVERY WITH
CONDITIONS, at 2 (April 20, 2017) (“EITE Conditional Cost Recovery Approval
Order”).

7

EITE Cost Recovery Approval Order at 12.
7

for in Minn. Stat. § 216B.1696 and were immediately of significant concern to Relators,
but their scope, meaning, and impact could not be determined until the Commission
considered the compliance filing provided for in the third bullet point.
On May 22, 2017, consistent with the EITE Conditional Cost Recovery Approval
Order, Minnesota Power submitted its compliance filing. 8 Multiple parties commented
and the Commission met to consider the matter on September 7, 2017. At that time, and
as reflected in the October 13, 2017, EITE Rider Calculation Order, the Commission
rejected Minnesota Power’s compliance filing and entered an Order directing Minnesota
Power (to the extent relevant in this appeal) to:
• exclude EITE-rider revenue from the 2016 baseline calculation provided for
in the EITE Conditional Cost Recovery Approval Order;
• use the actual 2016 calendar-year EITE-customer revenue as the baseline
for calculating the extent of any refundable revenue increases; and
• use revenues, rather than billing units, to determine the refund. 9
While Minn. Stat. § 216B.1696 mentions “refunds,” those refunds are tied to
“savings” and only come about under circumstances other than under the currentlyapproved EITE tariff, which is based on a fixed amount (1.15¢) per kWh (or $11.50 per
MWh) when the EITE customer at issue exceeds a negotiated threshold usage of
electricity. Under the current EITE tariff, and because the EITE tariff is based on a line8

In the Matter of a Petition by Minnesota Power for a Competitive Rate for EnergyIntensive Trade-Exposed (EITE) Customers and an EITE Cost Recovery Rider,
Docket No. E015/M-16-564, ORDER EXCLUDING RIDER REVENUE FROM 2016
BASELINE CALCULATION AND SETTING PARAMETERS TO IDENTIFY EXEMPT
CUSTOMERS, at 2 (October 13, 2017) (“EITE Rider Calculation Order”).

9

EITE Rider Calculation Order at 8.
8

item discount on the EITE customer’s electricity invoice, the utility will never receive
more revenue under the EITE tariff approved by the Commission than it would have
received under the pre-EITE tariff. Under a hypothetical alternative tariff, not negotiated
nor approved by the Commission in this case but foreseen by the Legislature in Minn.
Stat. § 216B.1696, refunds of savings can exist. 10
Contrary to the EITE statute, the Commission’s EITE Conditional Cost Recovery
Approval Order and EITE Rider Calculation Order have grafted onto the EITE-tariff an
unlawful refund mechanism to only certain utility customers (excluding EITE customers
and low-income residential customers receiving LIHEAP assistance) based on the EITE
customers’ energy-purchase volumes compared to a 2016 baseline.

The net, and

unlawful, effect of the Commission’s extra-statutory action is a diversion of funds from
the utility, ultimately resulting in increased electricity rates for EITE customers and lowincome residential ratepayers receiving LIHEAP assistance, contrary to the express
provisions of Minn. Stat. § 216B.1696, which specifically prohibits the Commission from
imposing the costs of the EITE credit on EITE customers and low-income customers
receiving LIPEAD assistance, and contrary to the express Legislative intent that “it is the
energy policy of the state of Minnesota to ensure competitive electric rates for energyintensive trade-exposed customers.” Minn. Stat. § 216B.1696, subd. 2(a).
10

For example, if the utility were to receive approval for a fixed price of electricity
for a number of years, in which the price for the initial period exceeds the current
(non-fixed) rate, the utility receives more revenue initially under the EITE tariff
than under the pre-EITE tariff. As the non-fixed rates climb, the margin decreases
until the savings disappear and an EITE-cost is incurred by the utility. During the
surplus period, non-exempt, non-EITE customers are entitled to the savings under
Minn. Stat. § 216B.1696, subd. 2(d).
9

5.

List specific issues proposed to be raised on appeal.
Minn. Stat. § 216B.1696, subd. 2(d) requires the public utility to create a separate

account to track the difference in revenue between what would have been collected under
the utility’s applicable standard tariff and an approved EITE rate schedule. Under the
Commission-approved tariff at issue, the tracker shows lost revenue, because the tariff
provides for a bill credit to EITE customers who exceed an electricity usage threshold.
Minn. Stat. § 216B.1696, subd. 2(d) requires the Commission to allow the utility to
recover that lost revenue from (and thus charge) non-EITE, non-exempt, customers. In
its Orders, the Commission allows the charge, but also provides for a payment to those
non-EITE, non-exempt, customers when the EITE customers increase their electricity
usage. Those payments are not available to EITE customers or low-income customers
receiving LIHEAP assistance, thereby diminishing the effect to the EITE customers of
the EITE credit. (See the Commission’s EITE Conditional Cost Recovery Approval
Order at 12 and EITE Rider Calculation Order at 8.) Does the Minnesota Public Utilities
Commission’s unilateral addition onto Minnesota Power’s EITE tariff of a payment
requirement to non-EITE, non-exempt, customers based on the difference between the
utility’s net revenues from EITE customers under the EITE tariff compared to the actual
2016 calendar-year revenues from EITE customers violate Minn. Stat. § 216B.1696?
6.

Related appeals.
None.

7.

Contents of record.
Is a transcript necessary to review the
issues on appeal?
10

Yes.

If yes, full or partial transcript?

A full transcript of the hearings held
on September 15, 2016; March 9,
2017; and September 7, 2017 are
required and have been filed with the
Commission.

Has the transcript already been
Yes. The transcripts have been filed
delivered to the parties and filed with with the Commission.
the trial court administrator?
If a transcript is unavailable, is a
statement of the proceedings under Rule
110.03 necessary?

Not applicable.

In lieu of the record as defined in Rule
No.
110.01, have the parties agreed to prepare
a statement of the record pursuant to Rule
110.04?
8.

Is oral argument requested?
Yes.
If so, is argument requested at a location
other than that provided in Rule 134.09,
subd. 2?

9.

Identify the type of brief to be filed.
Formal brief under Rule 128.02.

11

No.

10.

Names, addresses, zip codes and telephone numbers of attorney for
petitioners and respondents.
Petitioners’ counsel

Counsel for the Public Utilities
Commission

Andrew P. Moratzka (322131)
Marc A. Al (247923)
Riley A. Conlin (398860)
Stoel Rives LLP
33 South Sixth Street, Suite 4200
Minneapolis, MN 55402
Telephone: 612-373-8800
Facsimile: 612-373-8881
andrew.moratzka@stoel.com
marc.al@stoel.com
riley.conlin@stoel.com

Lisa Crum
Office of the Minnesota Attorney General
445 Minnesota Street, Suite 1400
Saint Paul, MN 55101
Telephone: (651) 757-1291
lisa.crum@ag.state.mn.us

Counsel for the Public Utilities
Commission (continued)
Thomas Bailey
General Counsel
Minnesota Public Utilities Commission
121 7th Place East, Suite 350
Saint Paul, MN 55101
Telephone: (651) 296-0406
thomas.e.bailey@state.mn.us
Lori Swanson
Attorney General
Office of the Minnesota Attorney General
445 Minnesota Street, Suite 1400
Saint Paul, MN 55101
Telephone: (651) 296-3353
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STOEL RIVES LLP
Dated: February 1, 2018

/s/ Marc A. Al
Andrew P. Moratzka (322131)
Marc A. Al (247923)
Riley A. Conlin (398860)
33 South Sixth Street, Suite 4200
Minneapolis, MN 55402
Telephone: 612-373-8800
Facsimile: 612-373-8881
andrew.moratzka@stoel.com
marc.al@stoel.com
riley.conlin@stoel.com
ATTORNEYS FOR THE LARGE
POWER INTERVENORS

95725964.4 0064591-00013
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