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FRIENDS OF THE HEADWATERS

RESPONSE TO THE MINNESOTA DEPARTMENT OF COMMERCE
LINE 3 DRAFT EIS - Dockets CN-14-916, PPL-15-137
JULY 10, 2017

Ms. Jamie MacAlister, Environmental Review Manager
Minnesota Department of Commerce
85 7th Place East, Suite 280
St. Paul, MN 55101-2198
Dear Ms. MacAlister,
Please find attached Friends of the Headwaters Response to the Line 3 DEIS.
FOH prepared a number of supporting documents (182MB) for this Response.
A package has been shipped to your oﬃce. Contents include the Response, Accufacts
Report and supporting documents.
Thank you for your attention and consideration,
Sincerely,

Richard Smith
President, FOH

Friends of the Headwaters
P.O.Box 583
Park Rapids, MN 56470
www.friendsoftheheadwaters.org
www.facebook.com/savemississippiheadwaters
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FRIENDS OF THE HEADWATERS

RESPONSE TO THE MINNESOTA DEPARTMENT OF COMMERCE
LINE 3 DRAFT EIS - Dockets CN-14-916, PPL-15-137
JULY 10, 2017
SECTION I. INTRODUCTION
In reviewing the DEIS, Friends of the Headwaters (“FOH”) has concluded that our main
concerns are with serious deficiencies in the methods of analysis of impacts and alternatives.
If there are serious problems with methods, outcomes will be very diﬀerent.
It is our conclusion that these faults are so serious and pervasive that the Draft Environmental
Impact Study (“DEIS”) needs to be redone. It should then undergo another public review of a
new DEIS. We note that this was done on the Polymet DEIS—a project that the Minnesota
Department of Commerce (“DOC”) told the Minnesota Public Utilities Commission (“PUC”) was
the most similar to the Line 3 review. (See Attachment: N-1 DOC Letter PUC re FEIS
Adequacy.)
In our comments, we have focused on key problems with methods and used examples to
portray these problems. We do not provide a litany of all the problems found in the methods;
nor examine all the proposed route or alternatives; the examples we have chosen illustrate the
other problems. We also suggest alternative methods when possible.
Since the inception of our organization in 2014, it has been our purpose to not only support a
rigorous and scientifically based EIS but also a rigorous examination of alternatives that
includes a route carrying the intended oil product to its destination instead of a much longer
route through Minnesota and Wisconsin lake country. This is especially important because:
a) The proposed location for the Enbridge Line 3 Expansion and Relocation pipeline is
in especially sensitive areas,
b) Minnesota’s policy of following existing corridors with future pipelines,
c) Enbridge’s aging private infrastructure and possible replacement of other old lines,
d) Because this pipeline and any future pipelines, such as the potential revival of both
the Sandpiper and Wisconsin Line 66 pipelines, will be in these sensitive
locations for 50 plus years if this route is approved.
e) Such an EIS is absolutely necessary to inform the criteria in the Certificate of Need
(“CN”) decisions of the PUC.
FOH is submitting other documents that are an essential part of our comments. Our long
involvement in the process that preceded the DEIS preparation generated important supporting
information to apply to our critique of the DEIS. Some are referenced herein. These date back
to the spring of 2014, involve both the Sandpiper and Line 3 projects and must be entered into
the DEIS record. (See attached Index of Attachments.). Digital copies of these documents are
attached on a thumb drive in a FedEx submission to the DOC today. Three attachments
referenced in our report are included with this document, however. (See Attachments: S-1
Accufacts Report, S-2 Accufacts Kuprewicz CV, U-1 Paul Stolen CV.)
There is some redundancy in this material for a number of reasons. We attempt to make
specific reference to the attached documents in the current comments, but may not always
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succeed in doing so. Under Minnesota Environmental Quality Board (“MEQB”) rules, however,
we believe this is not necessary. Those responding to our comments need to fully examine all
the attached in the same manner as these new comments dated today.
Finally, we are aware that some readers of these comments might consider our concerns about
oil releases as being overblown. To these we point to the largest “on land” oil spill in US
history. It occurred in Minnesota near Grand Rapids in 1991. Sheer luck resulted in 40,000
barrels of oil not reaching the nearby Mississippi River. This was twice as big as the oil release
in Michigan that has cost over $1.2 billion in clean-up costs.

SECTION II. SUMMARY OF POSITION OF FOH REGARDING DEIS DEFICIENCIES.
The following summarizes FOH reasoning for the finding of DEIS deficiencies. A parallel
structure follows providing the details for each item. Below we describe eight sections,
starting with Section III, of significant information supporting our position that the DEIS is
seriously deficient as summarized in this section.
II. A. DEIS content regarding oil releases risks and impacts is deeply flawed.
It is obvious that oil releases into these surface and groundwater-rich locations must be central
issues for complying with MEQB rules and the necessary application of DEIS content as it is
applied to the CN decision criteria. (See Section III.)
II. B. The alternatives analysis is not adequate.
Both federal and state environmental review rules and guidance documents strongly state that
the alternatives analysis is “at the heart of the EIS.” There are many faults with this part of the
DEIS, including ones that are related to our other main positions described in this section of
our comments. One thing that stands out is that SA04, an alternative of the DEIS, was not
given the same treatment as the other alternatives. (See Section IV.)
II. C. The cumulative impact assessment inadequate.
The DEIS is woefully inadequate with respect to this Minnesota Environmental Policy Act
(“MEPA”) and MEQB rule requirements for addressing cumulative impacts. Minnesota has
seen a cumulative growth of pipeline corridors without ever examining the impacts. We also
provide reasoning that the Sandpiper pipeline must be examined in the Cumulative Impact
section of the DEIS, as well as a possible new large pipeline in Wisconsin for which some
planning has already been accomplished. This part of the DEIS is also highly important with
respect to the alternatives analysis and CN decision criteria. (See Section V.)
II. D. Physical and other construction impacts seriously underestimated.
The DEIS accepted at face value Enbridge’s description of the Line 3 project’s “footprint”
during and after construction. MEQB rules and especially guidance documents make clear
that an accurate description of this “footprint” is crucial to understanding the project’s impacts.
FOH estimates that the acreage figure alone underestimates this impact by at least 40 percent.
(See Section VI.)
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II. E. Near absence of site-specific impact assessment.
Neither the DEIS text itself, nor the two Enbridge funded reports incorporated by reference
contain much actual site-specific impact assessment. The Stantec et al report uses detailed
models to forecast the fate of released oil for seven selected sites but there is no assessment
of impacts of such pollution to the water bodies aﬀected. And the route comparisons rely on
data inventories of environmental features along the various alternatives, but use no specific
impact analysis to compare alternatives of them. (See Section VII.)
II. F. An independent review of multiple factors is necessary.
The DEIS relies on a large degree on Enbridge's analysis of impacts and on Enbridge’s
description of pipeline installation and operation features without any independent review of
these topics. A modern pipeline is a complex and highly engineered system. Complex
technological systems are subject to unforeseen failures. The recent May 2017 Federal Final
Consent Decree (Attachment P-1 Enbridge 5.23.17 Federal Consent Decree) that resulted from
the 2010 release of 20,000 barrels of oil from a pipeline rupture in Michigan describes an
ongoing independent review of Enbridge’s Mainline Corridor pipelines that resulted from
Enbridge failures. We provide evidence that Minnesota must also conduct an independent
review on multiple aspects of the pipeline.
(See Section VIII.)
II. G. The DEIS does not take a “life of project’ approach in the DEIS.
The DEIS did not take a “life of project” approach to the DEIS analysis. Such an approach is
essential considering the CN decision criteria on alternatives and the human and natural
environment. (See Section IX.)
II. H. FOH believes the PUC should be assertive of Minnesota’s rights.
The proposed Enbridge pipelines are interstate and cross the international border. They have
major federal components such as pipeline safety and federal water permits. FOH is of the
opinion that this fact influences the choices about DEIS content. This is the first time
Minnesota has done an EIS on a large oil pipeline of this nature. Furthermore, it has
engendered a high degree of controversy and diametrically opposed attitudes. We suggest
that asserting Minnesota’s authority by describing it in the DEIS could possibly help put the
Enbridge projects in context and help reduce public controversy, one of the objectives pointed
out in MEQB guidance documents. (See Section X.)

SECTION III. FOH REVIEW ON DEIS CONTENT REGARDING OIL RELEASES
Oil releases are covered in Chapter 10 of the DEIS and in two reports incorporated by reference
into the DEIS, Stantec et al and Stantec/Barr Engineering.
III. A. Developing useful DEIS content on oil releases is extremely important.
This puts a high burden for accuracy and completeness. For five reasons it is important for
overall pipeline permitting for the CN decision:
1. The pipelines are proposed to go through landscapes highly sensitive to oil releases
and areas where clean-up will be very diﬃcult or unlikely to completely occur.
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2. A new pipeline corridor is to be partially created through the same kind of area.
3. Any new pipelines in the future receive an immediate presumption they would be
added to this corridor because of Minnesota’s policy of following existing utility corridors.
4. Good information on this topic is highly important to the comparison of alternatives.
The alternative comparison is central to both federal and state environmental review,
regulations and guidance documents. The magnitude of damages from oil releases will greatly
diﬀer among alternatives. There are diﬀerences because of natural resources and population,
and diﬀerences in oil spill response times. Therefore, there will be large diﬀerences in impact
magnitude between at least one alternative and the others that go through lake country.
5. The PUC CN decision will be based in a large part on understanding potential
impacts of oil releases and for comparing the key part of the CN decision criteria concerning
the viability of alternatives as compared to environmental and social impacts.
III. B. The FOH approach to examining the DEIS content on oil releases.
Besides looking at compliance with MEQB rules and the CN decision criteria, FOH imagined a
future oil release of the magnitude of the 2010 Enbridge release in Michigan. We imagined it
occurring next to the Straight River or the Mississippi River a couple of years after it was built.
The Michigan release resulted in many studies of the actual impacts of such a release and has
even been used as a case study to understand the monetary value of impacts to people and
the environment. (See Attachments: D-1 ORNL 2012 - Oak Ridge Block Valve Study, A-1
Stolen 4.4.14 Sandpiper Comments, A-2 Stolen 5.28.14 Sandpiper comments.)
We then asked ourselves whether the information and analyses in the Line DEIS would have
shed light on one of these possible future events if one looked back at it. The answer is a
resounding “NO” in our view.
It is helpful to contrast what the DEIS does not contain and what it does contain while “Monday
morning quarterbacking” from this imagined future event.
III.B.1. What key information is lacking from the DEIS concerning oil release?
Here are just a few examples:
a) Probably the most egregious missing data from the DEIS is that no actual amounts of
oil releases are included at the sites that are examined. This is missing because Enbridge
maintains it can be kept secret from the public document. FOH has a simple suggestion for
the new DEIS to get around this demand. DOC should select its own figures and follow the
recommendations in previous FOH documents on Sandpiper. (See Attachments: D-1 ORNL
2012 - Oak Ridge Block Valve Study, A-1 Stolen 4.4.14 Sandpiper Comments, A-2 Stolen
5.28.14 Sandpiper comments, B-1 Stolen 11.19.14 Direct Testimony Sandpiper.)
b) The DEIS provides little actual analysis of the specific impacts of large oil releases.
There is not a single location in the entire EIS where specific impacts to people and the
environment are described if an oil release were to occur at that site. This is in spite of high
quality information and methodology already available from other studies and in fact previously
recommended by FOH. (See Attachment: D-1 ORNL - Oak Ridge Block Valve Study.)
c) The DEIS contains study of the potential impacts to wild rice waters even though
there has been much prior discussion of the need for it.
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d) The DEIS contains no discussion of access diﬃculties for clean-up operations in
order to compare routes or to contribute to the impact analysis. Longer access times lead to
higher distances of oil travel in watercourses—a crucial landscape dependent factor in the
analysis. For example, an oil release at the Mississippi crossing just north Itasca State Park
will likely continue miles downstream because of rapid stream flow. There is diﬃcult access
downstream from this location. Another example is described in Section III.E.2, which
describes a very inaccessible area in the upper reaches of the Wild Rice River and another in
the La Salle lakes area in Section III.D.3.
e) Almost no discussion of long-term impacts of oil in the environment and too often
reliance on industry studies and data.
f) No route comparison using site-specific impact analysis on the diﬀerent routes.
Instead data about environmental features that might be aﬀected by pipeline construction is
collected for the various routes and is used as a surrogate for analysis. (See Section III.B.2.c
below.)
III.B.2. Here are examples of what the DEIS does contain and why this information is deficient.
a) Many hundreds of pages of modeling what happens to oil after it is released, but not
followed up with an analysis of impacts of such releases. For example, the Red River site
analysis indicated oil pollution from Bakken oil a distance of 40 miles downstream. Canada is
less than 40 miles from this location. An oil release would likely trigger a review under the
International Joint Commission because such pollution is covered under the Boundary Waters
Treaty.
b) The methodology of selecting seven analysis sites to serve as proxies for all other
locations is described in Chapter 10 and in the Stantec et al report. It is profoundly flawed.
(See Section III.C.)
c) The DEIS supplies a fair amount of data about the environment along the proposed
routes, but again, little analysis of what specific impacts might occur from an oil release. This
is essentially an inventory of data about possibly sensitive areas. Data is collected about
natural resources, HCAs, and so forth—but data is not impact analysis. Data is apparently
regarded as a surrogate for impacts. This results in a shallow comparison among routes. We
do not suggest that site-specific impact assessments be done on all sites along the routes—
but we do suggest that route comparison methods be developed that are more meaningfully
based on impacts rather than data. Sections IV.E and VI explain how some of this data
analysis could be developed.
d) The DEIS contains a small amount of generic information about impacts to ecological
resources. An EIS of this nature should spend a significant amount of time analyzing potential
impacts to this topic including generic, long term and site-specific analysis of impacts of oil
releases. Yet only four pages of the DEIS discuss this topic and they are confined to generic
impacts to terrestrial plants and wildlife, terrestrial and aquatic habitats, and wetlands. (See
pages 10.45 through 48 of the DEIS.) There is only a sentence or two concerning remediation
diﬃculties in wetlands and no discussion of impacts from the remediation itself.
e) The DEIS heavily relies on Enbridge data and Enbridge consultants in spite of the
obvious conflict of interest. (See Section VIII.)
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III. C. Problems with the seven site methodology.
The DEIS and accompanying Stantec et al report say that seven sites were selected for indepth analyses so they could serve as a proxy for other sites. Page 10-9 of the DEIS indicates
that “Agency staﬀ and consultants selected seven sites for in-depth analysis based on (1) their
distribution across the Applicant’s preferred route and route alternatives, and (2) how well they
represented the diversity of characteristics that were identified as significant during public
scoping….” It is noted in a footnote that Stantec did not look at SA04—with no explanation as
to why this was done.
III.C.1. This method has several problems based on the following:
a) Page 1.10 of the Stantec et al report has two paragraphs describing the reasoning
behind this selection. Later portions of Section 3 of this report describe the selection process
and its use in substantially more detail. However, it still has little or no reasoning showing why
the seven sites can be proxies.
b) Page 1.10 of the Stantec et al report reads “Should an interested party have
concerns over a specific watercourse that was not modeled; this table can be used to find an
equivalent representative release location. From there, the interested party can consider the
range of seasons to found and/or determine the range of potential consequences for their
specific location… each site serves as a proxy for other similar sites… because oil behaves
similarly in water bodies and locations with similar geographic and environmental locations,
there is not a need to model multiple watercourses that have similar features…”
III.C.2 FOH asks, “So why doesn’t the DEIS provides tests of this proxy theory?”
FOH believes that this method is profoundly in error, simplistic and unsupported by ecological
knowledge about the environment. Here are some of the reasons:
a) Claims are made that the factors used in the site selection and in the resulting
modeling are “conservative” and therefore will result in “bracketing” the possible outcomes.
There is nothing in the report that allows this claim to be validated. (See Attachment: G-1
RRVWNA Drake Letter.)
b) The claim is made that the seven sites can be used as proxies for all other water
bodies crossed by the proposed pipeline and any alternative routes. This a profoundly
important claim which must be supported by strong evidence, justification and reasoning—
evidence which is completely lacking from the Stantec et al report and the DEIS.
c) A claim, highlighted above, that water bodies “have similar geographic and
environmental locations.” This is the type of view one might take from looking down from an
airline flying at 20,000 feet. In other words, it very much “high grades” similarities. If the
20,000 barrels of oil released by Enbridge in 2010 had reached a diﬀerent Michigan river, it
would have had diﬀerent impacts, diﬀerent oil remediation and diﬀerent impacts from
remediation.
d) Water quality is diﬀerent in diﬀerent rivers. Would oil behave the same in the siltladen Red River as it would in the cold, spring-fed, low sediment Straight River, a nationally
recognized trout stream?
e) Perhaps no measure of ecological diﬀerences among rivers is starker than the
boundaries of rivers and the rest of the landscape. Rivers with abrupt and short transitions to
uplands are much diﬀerent than rivers that flow through large areas of wetlands. Aquatic and
semi-aquatic species are much diﬀerent between these two situations. An oil release when
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these wetlands are flooded means that oil clean-up cannot occur in these wetlands without
removing the wetland soils—impossible. It means that the wetlands will continue to bleed at
least some pollutants every time they are flooded. Subsequent damage to aquatic life will
depend on persistence of these pollutants and many other factors.
III.C.3 Lack of impact assessment on the seven sites.
The Stantec et al report and the DEIS do not actually do any impact assessment on the seven
sites based on the information developed from the model. The report focused on modeling the
behavior of oil releases and ignored any site-specific impact assessment of those releases.
Even if one accepts the results of the modeling, it isn’t used to assist with an important impact
assessment. Other parts of the DEIS and Stantec et al have limited information on generic
impacts as noted in Section III.B.2.c. But this is clearly not a generic EIS. In Dec 2015 PUC
Commission Chair Heydinger ordered a “robust, competent, comprehensive and independent”
EIS. All impacts are supposed to be assessed in it. The lack of this assessment can only be
regarded as strange.
III.C.4 Downstream oil pollution forecast for 40 miles yet DEIS used only 10 miles in other site
analysis.
Even though oil releases were modeled to occur 40 miles downstream at the Red River site,
the DEIS confines its aﬀected area to only 10 miles at the other six sites, a profound error.
And, as noted before, it only modeled the behavior of oil and did not assess impacts to people
and the environment downstream. The federal draft supplemental EIS on the Line 67
Expansion project used a 20 miles river distance. The DEIS contains no discussion of these
discrepancies.
III.C.5 Poor selection of hydrologic parameters ignoring high flow summer events.
The Stantec et al report also “high grades” hydrology considerations on the seven sites. It
uses summer average flows in the streams and assumes this represents all summer conditions.
This is a major error. Minnesota has seen increasingly high summer rain events in recent years,
some of which are as high as or perhaps even higher than spring runoﬀ events. These must be
taken in consideration in the DEIS and impact assessment.
III. D. Mosquito Creek site, one of the seven. An Exception.
FOH has chosen not to examine or critique all seven sites because of the lack of time and
aforementioned critical lack of Enbridge withheld data. However, the Mosquito Creek site is so
egregiously inappropriate that we provide a specific critique of its selection. The problems with
this site are as follows:
a) Potential eﬀects on wild rice from an oil release are an extremely important topic for
this DEIS. An impact assessment on wild rice waters must be carefully accomplished in it and
must be based on actual locations where oil releases can reach wild rice waters. In fact, there
are a number of better locations along the proposed route where this can occur such as the
upper reaches of the Wild Rice River (See III.E.2) as noted below.
b) The selection of Mosquito Creek purports to represent a site where wild rice waters
might be aﬀected and also a site that can represent an on land oil release. It is an extremely
poor choice with respect to wild rice waters to the point of being almost ludicrous. Lower Rice
Lake is about 14 miles away. The first two miles toward the creek from a theoretical oil release
site are largely open farmland with a low gradient. This is the very top of the creek’s
watershed, so there is no area above it carrying water to enhance oil movement away from the
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spill site. In other words, this is a site very conducive to oil containment after a release,
including a large release.
c) The first two miles down-gradient toward Mosquito Creek drop only about 16-17 feet.
The creek channel is barely visible except when examining topography maps.
d) As noted, Lower Rice Lake is on the order of 14 miles downstream. The elevation
change over these 14 miles is only 122 feet. Such a gentle landscape change is not
representative of many locations along the proposed route. For example, in the La Salle Creek
area only a few miles south of the Mosquito Creek location there are elevational changes of
about 100 feet in one mile.
e) Mosquito Creek is a small channel providing many opportunities to control oil
releases in most of its length. The FOH consultant, Paul Stolen, is familiar with the lower
Mosquito Creek area having regularly hunted there for more than 50 years. Mr. Stolen is also
familiar with Lower Rice Lake. He has not only done research on it, but also worked on a river
restoration project on the Wild Rice river above Lower Rice Lake. It simply is a completely
poor choice to be a proxy for anything but an on-land oil spill.
III. E. The DEIS must contain an analysis of impacts to wild rice from oil releases.
Wild rice is extremely important to Minnesota with respect to waterfowl, other wildlife, and
economically and culturally to Native Americans. The DEIS contains no analysis of impacts to
wild rice from oil releases. There is a clear potential for significant impacts from oil releases to
Lower Rice Lake should a pipeline rupture occur at the location of the proposed route that
crosses the upper watershed of the Wild Rice River.
Therefore, FOH recommends Lower Rice Lake be a location for a site-specific analysis of
potential impacts to wild rice.
III.E.1. This lake is important for the following reasons:
a) Lower Rice Lake often supports about 2,000 acres of wild rice and therefore is
culturally and historically important to Native Americans.
b) Oral histories of Native Americans in the area say that it was the site of peaceful
meetings between the Anishinaabe and Nakota to trade since it is not far from the prairies to
the West.
c) Lower Rice Lake is also the site of a major river restoration along State Highway 200
where several square miles and 62 river meanders were restored by closing a bypass ditch
along the highway that had diverted flow to bypass the river south of the highway. The White
Earth Tribal Biology Oﬃce maintains that this has improved wild rice stands in the lake.
d) One of the ricing landings on the lake is named after Ted Bonga, a prominent person
in the fur trade era of early Minnesota.
e) Finally, Lower Rice Lake has seen enormous concentrations of waterfowl in the fall.
Tens of thousands of waterfowl feeding on wild rice have been documented by the DNR from
overflights.
III.E.2. Pipeline crosses upper reach of Wild Rice River.
The crossing of the Mud Lake wetland must be the location of a site specific analysis of
impacts from a large oil release. These features need to be examined in this analysis:
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a) The proposed route crosses wetlands located close to Mud Lake, a small wild rice
lake next to the existing MinnCan pipelines. There are actually 4 pipelines in this wetland, as
noted below.
b) During the construction of the MinnCan pipeline, DNR prepared a PowerPoint
presentation indicating impacts to wetlands from pipeline construction. This contains photos
of the Mud Lake wetland. (See Attachment: E-1 Stolen, author, Pipeline Impacts to Wetlands &
River Floodplains PowerPoint.) During the construction of that line, MinnCan had a problem
such that a new pipeline section through this wetland needed to be replaced. Instead of
removing it, the decision was made to abandon it in place, clean it and plug it. DNR has
records of why this occurred, as well as MinnCan. This means there are already four pipeline
sections within this wetland with some likelihood of construction problems in the wetland. The
DEIS needs to explore and address the reasons for the past failure of the MinnCan pipeline
section.
c) There is an outlet ditch from Mud Lake that is open to the confluence of the Wild Rice
River outlet of Upper Rice Lake. It is a bit less than three miles from Mud Lake to this
confluence. This ditch and the Upper Rice Lake outlet result in a fairly large watershed at this
point. In another location to the south, the proposed route is also just a bit more than one half
mile from Upper Rice lake itself with wetlands in between. In other words this is a second
exposure location of an oil release.
d) There is a large expanse of wetlands along the ditched outlet of Mud Lake, which
continues downstream after the confluence of the ditch and Wild Rice River. There are about
4.5 miles along the river where there are no roads with one small trail near Mud Lake. An oil
spill during high flows would expand into these wetlands. Essentially the area is roadless
between these points. Response to an oil spill here would have severely limited access.
e) The potential impacts of an oil spill in this area and a preliminary description of the
importance of the natural resource, cultural, and social values of the area is contained in
Attachment H-1 Montana IPTF, pages 13-15.
III. F. “Pinhole” leak issues
Simplifying, there are two types of pipeline oil releases discussed in this section.
1. Oil release amounts that result in a pressure drop that can be immediately detected
by pressure monitoring systems.
2. Oil releases small enough so as to not be detected by pressure drops.
These issues are addressed in the DEIS by the report entitled “Line 3 Replacement Project:
Assessment of Potential Pinhole Release,” by consulting companies Stantec and Barr
Engineering. Dated January 13, 2017, the report was funded by Enbridge. Barr Engineering
was Enbridge’s paid consultant during the Sandpiper administrative hearings that occurred in
late 2014 and early 2015. Barr has a component of its business in oil spill remediation.
.
III.F.1. Key findings of this report with respect to the “pinhole leak” concept, as defined in the
report, are as follows.
a) A pinhole leak, defined as being 1/32 inches in diameter, can amount to 28 barrels
per day. (Page 11 of Stantec/Barr Report.)
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b) The report claims that oil cannot percolate through buried material very fast even
though sand is used in the model to make this claim. In fact, it states that of the 28 barrels per
day (1176 gallons/day) from a pinhole leak only 1.5 gallons/day will percolate into the parent
material around the trench. In other words, the report from the model says that sand is so
impermeable that the leaked oil will essentially have nowhere to go, but it must have to go
somewhere.
c) The claim is made that because of very slow infiltration, oil will likely reach the
surface and therefore oil from a 1/32 inch diameter leak will be detected within 28 days. This
number is said to be “conservative.” With no detection until at least 28 days, this means 784
barrels or 32928 gallons of oil will be released. Of this, the model—using the assumption that
infiltration will be greatly impeded—predicts only 64 barrels of oil will be infiltrated into the
ground. A claim that 97 percent of the oil will reach the surface is a claim of such magnitude it
needs independent confirmation. Besides, that level of resistance against infiltration would
seem to mean oil would reach the surface much sooner than 28 days. In other words, what
was it doing during the 28 days after it began to leak from the pipe?
II.F.2. Findings with respect to oil releases between pressure detection threshold and pinhole
leak concept. These findings of the report were:
a) The report states that the detection level for pressure drops is one percent or more of
flow amounts, which can amount to 7,600 bpd.
b) The report claims that oil release amounts of between 0.5 and one percent would be
detected within 120 minutes.
c) Oil releases of 0.5% (1,750 bpd) would be detected within 2 days.
d) Oil releases of 0.1% (760 bpd) would be detected within 14 days.
e) All of these oil amount numbers would be greatly reduced by the report’s claim of
very low infiltration rates and quick detection of oil as it reaches the surface.
III.F.3. FOH finds problems with modeling this approach, as follows:
a) Modeling is an attempt to measure the “real world.” Therefore, it is not the “real
world.” This universal problem with models is reduced by several other techniques, none of
which are contained in this report nor the DEIS. These are described in Section VIII.D such as
using “sensitivity analysis” to show how outcomes vary if one uses diﬀerent assumptions.
b) The report refers to the Exponent report done for the Keystone XL pipeline. Results
in the Exponent Report diﬀer very significantly from this report. Also distances of potential
groundwater aﬀected are much higher—1,000 feet. This report insuﬃciently discusses these
diﬀerences.
c) The models are treated as if landscape diﬀerences do not matter. In other words, the
modeled results are claimed to apply equally on all segments of all route alternatives with
landscape and soil diﬀerences being immaterial. Furthermore, the Exponent Report on
Keystone XL was completed before the final centerline had been established. It cautioned that
further studies needed to be done to more accurately forecast impacts because such forecasts
depended on site-specific conditions.
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III.F.4. Chances of oil reaching the surface quickly is overblown.
There are numerous references in the report stating that nearly all small leaks will “quickly
reach the surface” and be detected. This is a bald, self-serving statement unsupported by real
world conditions. The report does accurately state that leaks can be detected if seen during
aerial surveys being done every two weeks as well as by passersby and neighbors seeing or
smelling oil that has reached the surface. Aerial surveys look out for oil on the surface and
watch for dead vegetation. Here are some factors that delay “quick detection” of small leaks
and that vary across the landscape:
a) Deep burial of pipe by HDD under rivers where pipe can be 20-40 feet under the
riverbed and deep under much of the floodplain. In hilly terrain, groundwater movement is
toward the river, and if the pipe is within an area of such terrain, oil can be carried by piping
action downward or by downward groundwater flow in general. This is not always toward the
surface as compared to pipe buried in flat terrain with the pipe bottom being about eight feet
below the surface and possibly in or near the water table.
b) Deeper burial at crests of hills due to curve flattening to reduce the degree of pipe
bends. In hilly moraine terrain, the bottom of the pipe can easily be 15 feet below the surface.
(See Attachment C-1 Montana IPTF.)
snow.

c) Leaks in snow covered areas are not visible unless they become large enough to melt

d) One of the best methods of detecting leaks where no oil is visible on the surface is
dead vegetation, but vegetation in Minnesota (except conifers) looks dead for about six months
of the year.
III.F.5. Water table aquifer importance downplayed.
On page 45 of the Stantec/Barr Report, it is noted that along 62% of the proposed route and
its alternatives, there is very low or low susceptibility “water table aquifers.” So, what about
the 38% where there is medium or high susceptibility? This is not addressed in the DEIS,
whatsoever, which brings us to our next point.
The above 62% figure is followed by the next sentence which makes the claim that “where
high-susceptibility areas are located along the proposed route, potential impacts to water
supplies are limited” because they are polluted by fertilizers and pesticides from farms. This
same statement was submitted by Enbridge’s consultant, Barr Engineering, during the
Sandpiper hearing and was just as fallacious. Basically this statement is saying that oil
pollution of such aquifers doesn’t matter and ignores such things as successful attempts to
reduce such farm pollution. Of course, it also ignores related issues such as eﬀects on fish
and wildlife populations in groundwater emergent zones from oil contaminants.
III.F.6. Case studies and remediation of small leaks.
These case studies are misleading and deficient. The report describes 10 case studies in
Minnesota of oil releases categorized as being from small and slow leaks. Seven of the 10 are
in Enbridge’s Mainline Corridor. Clean-up eﬀorts are described. The case studies are
presented as if, when the Minnesota PCA determined site clean-up was completed, that there
was no residual environmental impacts from the oil left at the site. This is entirely incorrect—
PCA’s eﬀorts were not to study long term environmental impacts of the polluted sites caused
by oil contaminants. It was rather to determine if “enough” eﬀorts had been made to recover as
much oil as reasonably possible under clean-up regulations. For most of the 10 cases, not all
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of the oil was removed during clean-up operations. Besides, scientific studies of impacts of oil
contaminants in the environment continue to advance and develop new information.
a) Section 5.3 attempts to explain impacts and susceptibility to wildlife found in
wetlands. It confines the discussion to the immediate eﬀects of oil and the remediation of such
aﬀects, such as de-oiling birds. This completely ignores the long term eﬀects on such wetland
life and ignores the fact that oil cannot completely be removed without destroying major
wetland ecological values.
b) Page 39 of the report discusses the Enbridge oil release site west of Bemidji that has
received extensive and long term study of the potential for groundwater pollution from oil
releases. It is a certainty, as the report says, that these studies have developed valuable
information. But the report again makes the same claim made by Barr Engineering during the
Sandpiper hearings: that these findings can be extrapolated to many other locations that are in
fact dissimilar. The Bemidji site is quite flat with slow lateral groundwater movement away from
the oil release site. In fact, in the seventeen years since the spill, groundwater has moved only
an average of 96 feet per year. There are areas along the proposed Line 3 route where lateral
groundwater movement is much faster and even moves 100 feet in one day. Also there are
many moraine areas with high relief with many landlocked depressions and gravel lenses. It is
not uncommon for drilling and excavation to cause a sudden high pressure release of
groundwater in some of these areas.
III.F.7. Pinhole leak report’s erroneous conclusion
The report concludes with statements that oil cleanup will essentially eliminate any problems
created by such releases, ignoring the fact that there are many locations along the proposed
route where clean-up operations did not remove oil. This means it is a polluted site and has
been entered into the records as such. The report confuses termination of oil clean-up with a
finding of no continuing impact."

SECTION IV. ALTERNATIVES
Our comments in this section are related to and depend on other sections of our comments
because of the overlapping issues in the necessary DEIS analyses. We point that out where
necessary. Comments are as follows:
IV. A. SA04 is a viable alternative because of PUC decisions, MEQB rules, and because it
meets Enbridge’s ultimate purpose.
As noted in Section V, we believe SA04 must be treated the same as other alternatives in a
new DEIS for these reasons.
1. The PUC decided to include it and they asked for a rigorous examination of all
alternatives.
2. The PUC set aside the MEQB rule that alternatives that do not meet the applicant’s
stated purpose may be eliminated from study at the discretion of the RGU. This rule in almost
all EIS cases in the past eliminated many possible alternatives and was a significant change
from past practice, even though the rule used the term “may."
3. The applicant Enbridge confines its stated purpose as being to build a pipeline and to
use various existing Enbridge facilities. This is only true in a superficial sense. The actual
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purpose is to move oil to Chicago area refineries and locations beyond. SA04 is the only route
that goes directly to that area.
4. While it may be true that if a CN for Line 3 is denied, Enbridge may suﬀer additional
costs; however, Subd. 6 of MEPA says that “so long as there is a feasible and prudent
alternative consistent with the reasonable requirements of the public health, safety, and welfare
and the state's paramount concern for the protection of its air, water, land and other natural
resources from pollution, impairment, or destruction. Economic considerations alone shall not
justify such conduct.” (emphasis added.)
Furthermore, Enbridge may achieve long term financial benefits from building a larger pipeline
in the SA04 corridor—because it may eliminate the need for the planned Line 66 in Wisconsin.
Line 3 and any new line in Wisconsin will likely cost much more than going directly to Chicago
along SA04.
5. Enbridge’s existing corridors are aging and are in problematic locations.
6. The CN decision criteria mandates a full exploration of alternatives that have distinct
diﬀerences. Otherwise the analysis will be futile. The DOC itself recognized this in its
screening report when it said that SA04 has distinct environmental benefits compared to other
alternatives.
IV. B. SA04 is treated much diﬀerently than other alternatives in the DEIS.
This serious DEIS error is most obvious when comparing the methods of examining the Line 3
proposed route compared to the method of examining SA04.
1. The proposed route has been studied in detail. Many adjustments have been made
to it to reduce impacts. Enbridge has already agreed to these modifications during the
Sandpiper review process. None of this has been accomplished for SA04. For example, SA04
as proposed now crosses in vicinity of some karst areas in Mower and Freeborn Counties in
southern Minnesota and possibly in Iowa. This is a landscape feature to be avoided for oil
pipelines because of high risk of groundwater pollution from an oil release. We have examined
these karst areas and it appears that a re-route could avoid this areas. The DEIS needs to
examine re-routes of SA04 to achieve impact reduction in the same manner as it does with the
proposed route and its routing alternatives.
2. The selection of the various alternatives and sub-alternatives in northern Minnesota
selected for DEIS study was a much smaller subset of other routes that were rejected for
various reasons. (See the Alternatives Screening Report.) There were no SA04 variations that
were examined.
3. The Alternatives Screening Report indicates that a screen of 15 percent slope was
used for screening alternatives. This is an extremely inappropriate number to use with respect
to pipelines. This is demonstrated in Section VI. The justification for its use is not explained.
IV. C. Failure to take paint a “big picture” of the Enbridge system.
The FOH comments on the Cumulative Impact section ( See Section V) of the DEIS describe
other pipelines and other events that could result in increasing the viability of SA04. The
implications of this were not covered in the DEIS.
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IV. D. Failure of the DEIS to accurately describe the project’s environmental footprint.
This topic is more fully explored in Section VI of these comments. That discussion clearly
indicates that the project’s footprint gets exponentially larger on hilly terrain. Therefore, the
comparison of alternatives of terrain with diﬀering amounts of flat terrain vs hilly terrain will fail
if this issue is not properly captured in the analysis. The obvious problem in the DEIS is that it
assumes the project’s footprint is the same on all routes.
FOH makes suggestions as to rectifying this serious DEIS defect in the next section. These
measures will also pertain to the needed cumulative impact section of the revised DEIS.
IV. E. FOH suggestions for metrics that will better capture diﬀerences among
alternatives based on the project’s environmental footprint.
As described in this section, the pipeline construction’s environmental footprint grows
exponentially in hilly terrain. Therefore, the comparison among alternatives needs to compare
flat terrain vs non-flat terrain by developing metrics that carefully capture this construction
characteristic. Each of these metrics can then be combined with the site-specific impact
assessment we also recommend as much as possible. This should shift the route comparison
more toward actual real impacts than merely data compilation. These metrics will also be
dependent on the independent assessment FOH recommends in Section VI. We recommend
the following metrics be used:
1. Several categories of slope measurements should be used such as
a) Near-zero percent,
b) 2-3 percent)
c) 4-5 percent,
d) 7-8 percent,
e) 10 percent, and
f) slopes over 10 percent.
These can be obtained by GIS methods and should be expressed in about five mile increments
on each of the proposed routes. This is the most important metric we are recommending.
These metrics should then also be used in the oil release impact assessment.
2. Vegetation cover categories should be described in the same five mile increments.
3. Major environmental densities should be expressed in the same five mile increments.
The list need not be exhaustive, but should include wetlands and natural watercourses.
4. Land use should be characterized in the same 5 mile increments. Great detail is not
necessary. Farmland, forest, and urban categories (if possible, houses within one tenth of a
mile, for example) are the main ones.
5. Road density data should be obtained in the same five mile increments. This is
especially important because it is an indicator of speed of reaction time to oil spills.
It is possible that some of this information or related information was developed for the DEIS.
We are confident, however, that the slope measures we recommend above were not used in
the DEIS. These are the most important with respect to the environmental footprint of the
project.
It will be evident that these metrics will be useful for both the cumulative impact section of the
DEIS and the assessment of potential impacts in general.
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With respect to the use of these measures in comparing routes, it would be possible to portray
them on a per mile basis. If the next version of the DEIS were to continue to portray oil release
chances on a per mile basis, using other environmental metrics could be somewhat useful in
route comparisons. However, as we note elsewhere, any oil release information needs to be
portrayed as a “life of project” issue rather than as a “per year” issue.
IV. F. DEIS fails to accomplish a useful comparison of routes based on route length
among alternatives.
The DEIS did not solve the issue of correcting for diﬀerent route lengths among alternatives.
This made it confusing and misleading, especially for the SA04 alternative. FOH strongly
maintains that the next DEIS address the ultimate purpose of Line 3: carrying oil to the
Chicago area and south. The route comparison should use a metric that compares the length
of the ultimate purpose of the project—carrying oil to the Chicago area. That means that SA04
has significant advantages because it is much shorter than routing oil to Superior then south to
the Chicago area. We do not have any other specific suggestions at this time because the
current DEIS errors are so large.

SECTION V. CUMULATIVE POTENTIAL EFFECTS
This section of the DEIS is woefully inadequate.
Because this section is extremely important to the EIS “adequacy” decision and CN decision
criteria, it must be readdressed. It fails to provide the proper analysis required by MEQB rules,
especially regarding the description of the impacts of the existing pipeline corridors and future
additions of pipelines in these corridors. Minnesota has a policy of adding additional pipelines
to existing pipeline corridors yet has never done an “analysis” including a full risk assessment
of both short and long term impacts of doing so.
This DEIS chapter continues to follow this error which now must be rectified in order to comply
with MEQB rules for this EIS. The document essentially has no actual analyses of impacts;
rather it is replete with assertions of little or no impact or, when it does recognize impacts,
merely says they will “increase” or be mitigated. We believe that to be compliant with MEQB
rules, this DEIS needs to be revised to fully account for the current corridors and future
expansions.
Supported reasoning is provided below as well as suggestions as to how to rectify the error.
We recommend 15 types of data that need to be obtained in order to do the proper cumulative
impact assessment according to MEQB rule requirements. (Section V.E.) This should be
included in the revised DEIS.
V. A. Importance of this section of the DEIS.
FOH regards this section of the DEIS exceedingly important because of the following five
physical and historic facts.
1. The Pipeline corridors under study in the DEIS—Enbridge’s Mainline Corridor and the
proposed corridor to the Park Rapids area—were built through environmentally sensitive areas
and therefore established many years before eﬀective environmental laws.
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2. Minnesota has pursued a policy—but not written into required rules—of adding
linear facilities to other linear facilities without ever examining the actual impacts of doing so. It
appears that this assumes overall fewer impacts, even when the existing corridor is a poor
location environmentally, and even though Minnesota rules that require such an analysis. FOH
challenges this unsupported assumption that must be rectified in the new DEIS.
3. Enbridge has clearly practiced a corporate policy of incrementally adding other
pipelines or looping projects to its original corridor. This has resulted in about 7 pipelines in the
corridors west of Clearbrook and six east on to Superior. However, because of looping
projects, there may be additional pipes in certain locations.
4. Enbridge states its Mainline Corridor can no longer contain any new pipelines. It then
proposes to follow the next shortest pipeline corridor to its desired destination in Superior, WI.
The result is that a new corridor through an equally problematic region becomes a foregone
conclusion if the project is approved as proposed—thus perpetuating past practices.
5. Most of the oil to be carried by the proposed Line 3 is destined to go via Superior to
the Chicago area and beyond. Therefore, the oil itself will be transported on a much longer
route through Minnesota and Wisconsin lake and river country than if it were to go directly to
Chicago from Canada via SA04 in the DEIS.
6. Enbridge’s pipeline system is “aging private infrastructure” with respect to the
cumulative impact assessment. It is not only Line 3 that is aging. The time is now to do a
thorough analysis of whether these pipelines should go through a more appropriate landscape.
As noted, the Consent Decree on the Michigan 2010 oil release requires Enbridge to do new
and rigorous testing of all its pipelines in Minnesota. (See Attachment P-1.)
V. B. The following characteristics of cumulative impacts of pipelines are necessary
parts of the analysis under existing Minnesota law, rules, and policy regarding pipelines.
1. Given Minnesota’s policy of following existing pipelines with new pipelines, there is a
good chance another oil or gas pipeline might be proposed for the same corridor should
Enbridge’s proposal be approved. There is no basis for concluding otherwise. This raises a
new set of possible impacts that should at least be discussed in this EIS section.
2. This DEIS cannot be narrowly focused on this project in the present moment. Rather,
the analysis must look at the past when the first pipelines were established and assess the
likelihood of new pipelines in a “life of project” manner—at least 50 years into the future.
3. Full understanding of the cumulative potential eﬀects of cumulatively adding more
and more pipelines to an existing corridor in a poor location is completely necessary in order to
do an adequate analysis of alternatives.
V. C. What do the MEQB rules and guidance documents require for a cumulative
potential eﬀects analysis?
Chapter 12 is so deficient it is hard to know where to begin our critique. FOH therefore starts
with a review of what the rules require and what the MEQB Guide to the Rules provides as
further guidance.
In Section V.C.1 we quote the rule which defines “cumulative potential eﬀects” and in Section
V.C.2 we quote relevant sections of the MEQB “Guide to the Rules” which, while not a rule,
provide a practical interpretation for the RGU to follow. In that section, we provide our
interpretations of why, if one is to follow the rules and guidance, it would lead to a conclusion
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that the Sandpiper project must be included in the analysis and other future pipelines as well.
In other words, the DEIS must study the addition of 2 or more large diameter pipelines in the
proposed Line 3 corridor.
V.C.1. Rule guidance MEQB 4410.0200, Subp. 11a, the definition of “Cumulative Potential
Eﬀects.”
The MEQB rules and guidance regarding cumulative potential eﬀect have received additional
prominence because, as is explained in the quote from the MEQB guidance document in
Section V.C.2 below, the concept as used in EISs has been problematic for years. This has
recently changed due to a Minnesota Supreme Court decision and rule revisions. The
definition in the rule of this phrase is very important regarding the Line 3 DEIS for reaching an
adequacy determination later. Therefore, we quote this definition in its entirety, with our added
emphasis on key language.
"Cumulative Potential Eﬀects” (CPE) means the eﬀect on the environment that results from the
incremental eﬀects of a project in addition to other projects in the environmentally relevant area
that might reasonably be expected to aﬀect the same environmental resources, including future
projects actually planned or for which a basis of expectation has been laid,… Significant
cumulative potential eﬀects can result from individually minor projects taking place over a
period of time. In analyzing the contributions of past projects to cumulative potential eﬀects, it
is suﬃcient to consider the current aggregate eﬀects of past actions. It is not required to list or
analyze the impacts of individual past actions, unless such information is necessary to describe
the cumulative potential eﬀects. In determining if a basis of expectation has been laid for a
project, an RGU must determine whether a project is reasonably likely to occur and, if so,
whether suﬃciently detailed information is available about the project to contribute to the
understanding of cumulative potential eﬀects. In making these determinations, the RGU must
consider: whether any applications for permits have been filed with any units of government;
whether detailed plans and specifications have been prepared for the project; whether future
development is indicated by adopted comprehensive plans or zoning or other ordinances;
whether future development is indicated by historic or forecasted trends; and on other factors
determined to be relevant by the RGU.” (Emphasis added.)
V.C.2. Guidance from the EQB for interpreting MEQB rules taken from “Guide to the Rules”
regarding defining Cumulative Potential Eﬀects.
The following section describes the manner in which the RGU needs to decide on future
projects and also on how to assess past cumulative impacts. The sections of the Guide to the
Rules are in quotes with particularly important language emphasized. These sections support
the justification for why Sandpiper (for example) needs to be included in the DEIS analysis.
They are noted in underline. The FOH conclusions listed below provide the specific reasons for
a more detailed discussion as to why the Sandpiper pipeline must be included in the DEIS
analysis.
“The concept of cumulative potential eﬀects was a troublesome aspect of environmental review
for many years. The rules provided little – and in some ways puzzling – guidance and RGUs
usually gave the concept fairly superficial treatment. However, …in the 2006 case Citizens
Advocating Responsible Development (CARD) vs. Kandiyohi County Board of Commissioners
and Duininck Brothers, Inc., the Minnesota Supreme Court provided new insight into how to
handle the concept (which the court termed “cumulative potential eﬀects,” rather than
“cumulative impacts”).” This new clarity elevated the obligation of RGUs to address the
concept if their environmental review decisions were to be defensible against legal
challenges.” (page 16, emphasis added)
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“Definition of cumulative potential eﬀects. The concept of cumulative potential eﬀects means,
as the Supreme Court stated, putting the project in context. It has to do with the question of to
what extent, when conducting Environmental Review of a given project, do you need to
consider impacts from other projects. How do you decide what other projects need to be
considered? How far does the RGU need to look in terms of geography and timing, especially
with respect to the future?”
…”The new definition indicates that CPE means the (total) eﬀect on the environment resulting
from the incremental eﬀects of the project under review plus similar eﬀects from certain other
projects. The crux of the matter usually lies in deciding which are the relevant “other projects”
that need to be considered.” (Emphasis added.)
“The definition provides the following specific guidance regarding which other projects must be
considered:
“1. They must be located within the “environmentally-relevant area” and be reasonably
expected to aﬀect the same environmental resources as the project under review. One way to
think about this that may be helpful is to consider the “environmental footprints” of projects;
those other projects whose environmental footprints would likely overlap the footprint of the
project under review are those that meet this test…” (Emphasis added.)
FOH conclusion: The Sandpiper project is/was proposed to be located within a few feet of the
Line 3 project. There is strong evidence this project is merely suspended rather than stopped.
In fact, the federal SEIS on the Line 67 project indicated Sandpiper was “on hold.” This also
fits with verbal statements made by Enbridge oﬃcials after they withdrew their Sandpiper
application. Furthermore, Minnesota’s policy of following existing corridors means that it is
reasonable to conclude other pipelines will follow.
Furthermore, Enbridge indicates that the ultimate capacity of the proposed Line 3 will likely be
expanded in the future to carry 915,000 barrels/day. Enbridge says the pipe is designed to
carry this much and only needs the additional pumping stations and other facilities. Clearly,
this must be addressed in the new DEIS, including increased oil release consequences.
“2. To account for past projects (which includes projects constructed in the past but still
in existence), the definition provides that the “current aggregate eﬀects” of past projects can be
used as a surrogate for an inventory of the eﬀects from individual past projects (in most cases).”
(Emphasis added.)
FOH conclusion: This is the key phrase that commands the PUC to fully explore the current
corridors. The “current aggregate eﬀects” of past projects refers to impacts in and along the
Enbridge’s Mainline Corridor and along the MinnCan corridor from Clearbrook to Park Rapids.
Recommendations for the content of this analysis are in Section V.E below.
“3. In looking to the future, only other projects actually planned or for which a basis of
expectation has been laid need be considered. This restriction was specifically stated by the
Supreme Court in the CARD decision. However, the court did not define what is meant by a
basis of expectation being laid. In its 2009 rule amendments the EQB provided guidance about
that topic. This guidance consists of a two-part test and five sources of pertinent information.”
(Emphasis added.)
FOH conclusion: Clearly, a “basis of expectation has been laid” for the Sandpiper project as
well as the Enbridge Line 66 in Wisconsin. The basis for this expectation for the Wisconsin line

!18
Appx. 20

FOH Comments Line 3 DEIS - Dockets CN-14-916, PPL-15-137
may have been strengthened by the recent call by the Michigan Attorney General to close Line
5 across the Mackinac Straits. (See Attachments: R-1 Enbridge Wisconsin Landowner News,
R-2 PressPub.com “Enbridge Announces Plan to “twin” Line 61, M-1 Michigan oﬃcial calls for
shutting down oil pipeline - ABC News.)
It is also our contention that Minnesota’s policy of following existing pipeline corridors
whenever a new pipeline is proposed provides an additional “basis of expectation” for studying
any additional pipelines besides Sandpiper for the proposed corridor. The manner of studying
them needs to be creative so as to inform the CN decision criteria.
“The first half of the test is whether the other project is “reasonably likely to occur.” The
definition lists the following as sources of information that should be scrutinized relative to that
question:”
“1. Whether any applications for permits have been filed with any units of government;
(note that this includes units of government other than the RGU and that “permit” is a defined
term (4410.0200, subp. 58) that includes virtually any form of permission or assistance from any
unit of government).” (Emphasis added.)
FOH conclusion: This test is met. Enbridge filed an application for Sandpiper.
“2. Whether detailed plans and specifications have been prepared.“
FOH conclusion: This test is met. Enbridge made detailed plans and specifications for
Sandpiper and Line 3 together (Note: FOH fully believes these plans underestimated
environmental impacts, however, see Section IV and Attachments A-1, A-2, and B-1. Such
plans could reasonably be used to estimate additional impacts from a second pipeline besides
Sandpiper. In addition, Enbridge has surveyed a route for its proposed new Line 66 in
Wisconsin. (See Attachments: R-1 and R-2.)
“3. Future development indicated by adopted comprehensive plans, and zoning or other
ordinances.”
FOH conclusion: This test is met to some extent. Enbridge obtained and paid for easements
and had detailed discussions with road authorities and counties regarding Sandpiper and Line
3. Enbridge also funded some projects it said was mitigation for the project and actually
surveyed for a new line from Superior to the Chicago area.
“4. Historic or forecasted development trends, and… “
FOH Conclusion: This test is met by several factors including past actions by Enbridge of
incremental growth, by Minnesota’s policy of following existing linear corridors which is still in
existence, and by oil analysts who seem to agree that a big jump in oil demand will reinvigorate the Bakken fields and Alberta oil sands. Essentially this means under current
practices any pipelines proposed in the next 50 or more years to cross Northern Minnesota
from east to west will follow the new Enbridge corridor if it is approved, whether they are oil or
natural gas. This means that another additional large diameter pipeline in addition to
Sandpiper—were it be oil or natural gas—needs to be studied in the cumulative potential
eﬀects DEIS chapter.
“5. Any other factors found to be relevant by the RGU; (one possible example might be
the status of funding for the project). The EQB staﬀ believes that each of these sources of
information is not intended to be a “hard-and-fast rule” that by itself necessarily means that a
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project is or is not “reasonably likely to occur” (although in some cases a single piece of
information may be found definitive)… In general, the RGU is advised to synthesize available
information from all the sources and come to an overall conclusion about the likelihood that the
project in question will in fact occur.” (Emphasis added.)
FOH conclusion: First, we believe that Enbridge has demonstrated an ability to rapidly change
its funding—witness its swift change to buy into the Dakota Access pipeline. Furthermore, the
sources of funding (shipper’s contracts) have in the past been kept secret prior to being
announced publicly. Second, this guidance as well as the content of the rule indicates that an
RGU should do a fully independent look at all market factors as well as looking into the 50 year
operational life of the project. If this guidance and rule support were to be actually followed by
the PUC, it must conclude that at least one other pipeline should receive analysis in the
corridor besides Sandpiper.
Finally, this guidance makes it clear that the DOC cannot equate the Enbridge withdrawal of
the Sandpiper application with permanent or even near-future termination of the project. It
must take into account other evidence which clearly shows the project can come back full bore
at any moment.
V. D. MEQB 4410.2300,, Subp. H. This is a rule regarding content of the EIS with respect
to, among other things, cumulative potential eﬀects:
“H. Environmental, economic, employment, and sociological impacts: for the proposed
project and each major alternative there shall be a thorough but succinct discussion of
potentially significant adverse or beneficial eﬀects generated, be they direct, indirect, or
cumulative. Data and analyses shall be commensurate with the importance of the impact and
the relevance of the information to a reasoned choice among alternatives …” (Emphasis
added.)
This rule says that cumulative impacts need just as must attention as any other potential
impact. EIS preparation requires best eﬀorts be made to enumerate impacts. Other parts of
the DEIS make some attempts to enumerate impacts—but Chapter 12 does not. Its focus on
potential cumulative impacts of SA04 and all the route alternatives is limited and suﬀers from
deep lack of knowledge of the “current aggregate eﬀects” of past projects. It made no attempt
to use the recommendations to address cumulative impacts that were submitted during the
Sandpiper hearing where much information was presented on impacts. (See Attachments A-1,
A-2, B-1, I-1, J-1, J-2.) And, in its description of potential impacts from oil releases, it merely
says it would increase, but impacts would still be minor.
FOH presented detailed information regarding pipeline impacts and recommended forms of
analysis on the Sandpiper project for adding additional pipelines to the proposed route as well
as detailed suggestions as to how to analyze cumulative impacts. FOH is resubmitting this
entire set of material as comment on the DEIS. (See Index of Attachments List.)
We conclude that Chapter 12 of the DEIS does not begin to comply with the MEQB rules cited
here regarding content of the EIS with respect to cumulative potential eﬀects. In the next
section, we list some of the impacts that should be addressed in order to portray the “current
aggregate eﬀects” of past projects.
V. E. Suggested means of compliance with the MEQB rule to portray the “current
aggregate eﬀect” of past pipeline projects.
FOH suggests that the following 15 data and analysis needs to be included in a revised DEIS in
order to achieve a proper cumulative impact analysis of Line 3 and future pipelines. This data
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needs to use the Sandpiper information that was becoming available prior to Enbridge’s
dropping of the project as well as the volume of concerns from the public and parties about
locating the two projects together. These data and associated impact assessments for a new
DEIS are as follows:
1. Acreage of the existing Enbridge Mainline Corridor and acreage of the existing
corridor from Clearbrook to Park Rapids. This should be portrayed in 4-5 mile segments in
order to learn its variability. Such data can be easily obtained from GIS methods. This would
develop a picture of terrain-related pipeline construction and also give the amount of clearing
of forest areas in hilly areas vs flat terrain.
2. Analysis of historic aerial photography to assess the acreage expansion of these
same corridors as pipelines were added to them, and the growth in proximity to human
habitation as the expansion proceeded. For example, how many houses were within 200 feet
(just an example) when the first line was place, and then continue this eﬀort as each was
added. Such data can be obtained from aerial photography in earlier years; GIS in later years.
This important data will provide a good measure of adverse impacts of Minnesota’s policy of
adding new linear facilities to old ones.
3. Special attention to the “before/after” aerial photography (and/or GIS) of the MinnCan
Line 4 project from Clearbrook to Park Rapids since the existing pipelines in that corridor were
small and old. This would demonstrate the eﬀects of adding large diameter pipelines. This
information will be useful in assessing and confirming the Montana IPTF report, (see
Attachment: C-1 Montana IPTF) of the exponential increase in ROW width on hilly terrain.
4. A determination of the actual number of pipelines in these corridors since there are
looping projects. This is relevant to whether pipe removal or replacement is an option.
5. Information from DNR, Enbridge, and MinnCan regarding frac-out frequency on
MinnCan Line 4, Alberta Clipper and Southern Lights. Data should include the area aﬀected
and estimated amounts of drilling mud release, recovery and non-recovery. Include analysis of
types of locations where this occurred (such as rivers, next to rivers, groundwater discharge
area, etc.) Include description of constituents of drilling mud as much as it was available
including additives to the bentonite.
6. Aerial photography taken close after construction of these projects to determine
whether forecasted Extra Work Space was accurate. (If such aerial photography is available.)
Also, this will determine where there was extra wide ROW because of hilly terrain—this
information will also be useful for calculating impacts on alternative routes, etc. This should be
compared to Enbridge’s Alberta Clipper/Southern Lights applications.
7. Inventory of all oil spills on Enbridge past facilities since original construction with
acreage aﬀected. Also include oil spill data on pipelines south of Clearbrook.
8. Data on post construction digs on corridors including reasons for such digs.
MinnCan Line 4, even though completed by 2008, seems to have a history of digs.
9. Using GIS, measure shoreline or river bank clearing distances at river crossing
locations. Enbridge insisted during construction of Alberta Clipper/Southern Lights that it
needed a cleared area. This is an important riparian zone for wildlife travel. Shorelines
denuded of brush are a serious adverse impact to wildlife due to exposure to aerial predators
and other risks.
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10. Detailed discussion of why Enbridge says the Mainline Corridor can’t take any more
pipelines. Include contact with the USFS, Leech Lake, and Fond du Lac tribes. Describe
these reasons and conflicts.
11. Obtain information on complaints submitted to DOC during construction of Alberta
Clipper, Southern Lights and MinnCan Line 4. Include a review of social issues during
construction of those projects. DOC should have this information since Larry Hartman of the
Minnesota DOC was the contact person.
12. Locations of cross-overs. Lengths of crossovers. Reasons for cross-overs. This
information is relevant to determine the diﬃculty of pipeline replacement or abandonment.
This is also important to determine whether the corridor is “maxed out” for additional pipelines.
13. Locations and lengths of pipeline separations from adjacent pipelines beyond what
is normal. In its applications Enbridge gives a typical separation from existing lines. However,
as pipelines are added alongside existing pipelines, obstacles are found. This results in smaller
or larger centerline deviations from the stated normal separation. Sometimes there are larger
deviations, which are then called “minor route changes”. Both of these figures are very
important to fully understand the cumulative potential eﬀects of pipeline corridor growth. Such
information also contributes to the Alternatives analyses and the CN decision criteria.
Therefore, locations, length and separation figures should be collected.
14. Use of the group of metrics described in Section IV.E including list of the diﬀerent
slope categories.
15. Characterization of added risk of oil releases because of the concentration of
pipelines in the same corridor, including the chances of damage from a pipeline rupture
accompanied by fire causing cascading damage to other pipelines as few feet away. (See
Attachments A-1, A-2, and D-1.)
V. F. New Wisconsin proposed pipeline, Line 66, from Superior to the Chicago area and
possible close of Line 5 in Michigan.
FOH believes this project and the Michigan scenario must be included in the DEIS analysis in
some manner. It is appropriate to reference these projects in both the cumulative impact
section and the alternatives section. According to Attachments R-1 and R-2 Enbridge
developed plans for a new Line 66, a 42 inch pipeline from Superior to the Chicago area. They
accomplished survey work, then later suspended the planning. There is no evidence they have
made a decision to irrevocably terminate these plans.
In addition, the actions in Michigan that might result in closing Line 5 across the Mackinac
Straits could possibly make the Line 66 project more likely. According to news reports,
“Michigan's attorney general on Thursday called for shutting down twin oil pipelines beneath
the waterway where Lakes Huron and Michigan meet, as the state released a consultant's
report outlining alternative scenarios for the future of oil transport in the ecologically sensitive
tourist destination.
Republican Bill Schuette said a "specific and definite timetable" should be established for
decommissioning the nearly 5-mile-long (8-kilometer-long) section of Enbridge Inc.'s Line 5 in
the Straits of Mackinac, which environmental groups want removed but the Canadian pipeline
company insists is in good shape.” (See Attachment: M-1 Michigan oﬃcial calls for shutting
down oil pipeline - ABC News.)
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The relationship of these two projects is with two significant impact analysis topics--cumulative
impact issues and the alternatives analysis—and with the CN decisions in Minnesota because:
1. It might result in an additional pipeline in Minnesota.
2. If the Wisconsin line is built, it would be a continuation of Enbridge’s investment in
aging pipeline corridors through Minnesota and Wisconsin lake and river country, rather than
using a shorter and more direct route to Chicago area and beyond refiners through a landscape
less susceptible to oil releases and where response time and remediation is far more favorable.
If the Michigan line is shut down, it could have cascading eﬀects throughout Enbridges’s
system, including the parts in Minnesota
FOH makes no specific recommendation as to how these projects should be addressed, but
they must be addressed in the new DEIS. They certainly pertain to the CN decision criteria
regarding alternatives and impacts to the human and natural environment.

SECTION VI. LACK OF ANALYSIS IN THE DEIS OF THE PHYSICAL FOOTPRINT
OF THE PROJECT DURING CONSTRUCTION
It is helpful to simplify the concept of the potential economic, socioeconomic, and
environmental impacts of an oil pipeline before getting into the details that become necessary
in an EIS on a very large pipeline costing billions of dollars. Setting aside the first two of these,
the environmental impacts fall into two categories: oil release potential over the life of the
project and the various physical impacts during construction—often known as the
environmental “footprint.” Oil release issues are described in Section III.
It is a factual statement as described in this section that a pipeline’s physical footprint is much
smaller on flat farmland terrain vs hilly terrain. It is also true that pipeline construction
encounters more problems in hilly terrain because of the landscape characteristics of
Minnesota’s water rich moraine country.
This FOH section will demonstrate these statements and will demonstrate that the DEIS does a
poor job of addressing these issues.
VI. A. Enbridge estimates of project’s footprint is significantly lower that it’s likely
footprint.
The Enbridge descriptions of the project’s footprint is contained in its application. The DEIS
analysis was in turn based on acceptance by DOC and its consultants that Enbridge’s
estimates were accurate. FOH estimates that Enbridge’s acreage estimates are oﬀ by at least
40% and likely somewhat more. If so, this changes many of the estimates of environmental
impacts in the DEIS. Enbridge acreage estimates taken from the DEIS are as follows:
1. About 5,780 acres total footprint, including the ROW, access roads, and extra work
space at rivers, road crossing, pump stations, and so forth.
2. The ROW proposed will be 120 feet in uplands and the same when co-located, but
with a somewhat diﬀerent configuration.
3. ROW width in wetlands is 85 feet.
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4. Estimates are given that about 270 acres of access roads will be needed, which are
included in the overall figures.
VI. B. An accurate project description is crucial to understanding impacts in order to
comply with MEQB rules.
MEQB guidance documents describe the crucial importance of having accurate descriptions of
a project. Note the following from MEQB’s “EAW Guidelines (for) Preparing Environmental
Assessment Worksheets.”
“The project description is the most important item in the EAW. It must be completed
thoroughly and accurately… Clear, complete and detailed project descriptions are essential to
understanding the potential for environmental eﬀects… The detailed description should be
focused on aspects of the project that may directly or indirectly manipulate, alter or impact the
physical or natural environment. This can include: construction methods, especially in regard to
site preparation; operational features (ongoing operations), especially in regard to waste
production and management… project closure actions. The description should distinguish
between construction and operational activities… Any infrastructure constructed to serve the
project and not independent of project must be treated in the EAW as part of the project. For
example, a road built to serve a specific project must be treated…” (Emphasis added.)
Of course, since the Scoping EAW merely referred to Enbridge’s application for the project
description, that error has continued to ramify to now cause serious DEIS deficiencies.
VI. C. Basic principles involved in impact reduction from pipeline construction.
There are general principles common to all areas except but we provide more detail for the
special case of farm land because the issues are so important regarding perceived eﬀects on
the farming community and the livelihood of people. These are:
1. Long-term vs short term impacts. The overall concept of pipeline construction is to
open up the earth, place a pipeline in it and restore the land as much as possible to the original
condition and productivity, no matter what the ownership and surface use. Here are important
considerations for reducing long-term impacts:
a) There are few direct obstacles to accomplishing restoration—the main one being that
woody vegetation must be kept oﬀ the permanent ROW area some distance in order to
observe for oil releases, provide access, and so forth.
b) An overall principle is to avoid permanent impacts by using careful restoration,
eﬀective revegetation and use of appropriate erosion control methods.
c) Proper topsoil separation and replacement after pipe emplacement goes a long way
toward restoring productivity.
d) In comments that follow, FOH shows that deep excavation on areas other than the
trench can occur in many locations in hilly terrain. This will be certain to cause topsoil loss
from mixing with parent material. This will in turn cause long-term impacts from invasive
species, loss of productivity and soil erosion on slopes above water courses and sedimentation
into them. Loss of topsoil by burying it in parent material is a serious potential long term impact
from pipeline construction that is only prevented by proper topsoil separation.
2. Farmland issues. Pipeline construction in farmland is a special case because farmers
depend on high soil quality for producing crops. Proper pipeline installation can prevent loss of
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topsoil quality. Here are possible impacts and mitigation of such impacts; keeping in mind that
some measures result in a wider ROW:
a) Trench excavation and any other excavation areas on farmland (such as non-flat
terrain) potentially can result in topsoil loss from mixing. Enbridge is committing to separation
over the trench and also says it will separate topsoil in other areas as desired by the landowner.
However, they do not describe the ROW expansion that will follow from this.
b) Repeated heavy equipment travel during pipeline construction—which occurs on the
work pad—results in serious long-term compaction in certain soils. This will reduce crop
productivity. Measures to reduce such compaction are deep ripping during restoration after
pipe installation. An even more eﬀective technique in these kinds of soils is topsoil separation
over the trench and the entire work pad, following by deep ripping of the subsoil and parent
material.
c) Minnesota rules require pipeline companies to provide deeper cover over pipelines if
the landowner desires this.
d) Proper compensation for seasonal crop losses and for possible loss of access can
be accomplished quite easily for most landowners.
e) If these measures are followed, and if environmental inspectors ensure their use
during construction, productivity loss on farmland is low or not present for the long term.
f) Organic farms must be avoided because the presence of a pipeline is incompatible
with organic farming.
3. Pipeline siting issues with respect to the physical location in the landscape. With
respect to the theoretical best physical place to put a pipeline, it is on flat farmland where the
best management approach described above is sincerely used by the pipeline company to
prevent productivity loses and where there are numerous roads. Roads are important to
provide quick access if there is an oil release and a flat landscape means oil will not travel far
and be relatively easy to recover.
Note: “Enbridge’s Mark Curwin, Senior Director for Strategic Coordination of Major Project
Executions in the U.S. stated their construction preference is to build pipelines across farmland.
He made these remarks at a public meeting in Park Rapids on Jan. 29, 2014. In attendance
were two Minnesota legislators, Roger Erickson and Rod Skoe, as well as Hubbard County
government, agency and business oﬃcials. Mr. Curwin gave the reasons of better soils, easier
construction, easier access, less natural habitat destruction, cheaper and quicker. After
construction the farmland can be put back into crop production. Access to leaks and spills is
much easier. Winter wetland construction would be at a minimum.” (See Attachment I-1 FOH
4.4.14 Sandpiper Public Comments Part1.)
This point is made without regard to social acceptance of pipelines by the farm community
which, of course, is an important issue. However, in many cases, when farmers are
appropriately assured that productivity loss will not occur, they often accept a pipeline. This
acceptance has fallen lately, however, and social acceptance of pipelines is a general issue
wherever they are proposed.
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VI. D. FOH evidence for Enbridge’s underestimate of impacts.
VI.D.1. Evidence from construction of the Northern Border Pipeline in Montana.
This Interagency Pipeline Task Force report on pipeline construction is Attachment C-1. It
concerned a 42 inch gas pipeline. The report was prepared in response to the Northern Border
Pipeline Company seriously underestimating the size of the construction zone. This led to a
high degree of concern from landowners and caused more permanent impacts from topsoil
loss than otherwise would have occurred. It is referred to in this section as the IPTF Report.
The main construction techniques described in the IPTF Report are similar to many current
practices even though that pipeline was built some time ago.
The findings of the IPTF Report are highly relevant to the Line 3 project and the DEIS analysis.
The proposed route crosses terrain similar to some of the terrain documented in the IPTF
Report. The relevant findings of the IPTF Report are as follows :
a) Flat terrain. On flat farmland terrain similar to many locations west of Clearbrook,
eastern North Dakota and Iowa, even a 42 inch pipeline can be constructed on an 85-foot right
of way (ROW) if topsoil is separated only over the trench. (See C-1 Montana IPTF, Page 34.)
b) Pipeline construction work pad widths. Equipment operations during construction
are primarily confined to a work pad of 50-60 feet depending on company preferences. Initial
clearing and restoration activities occur out to the edge of the project’s “footprInt.” According
to the application, Enbridge intends to use a 55 foot work pad. This work pad must be flat in
order to ensure worker safety with respect to equipment passage and operation of side-boom
tractors carrying pipe. Such tractors cannot carry pipe safely on a side-hill. Enbridge says it
will use a 120 foot ROW in upland terrain and a 95 foot ROW in wetland terrain according to
the project description in the DEIS.
c) Side-hill cutting to construct the 50 foot work pad. Any deviation from flat terrain in
almost all landscapes results in a wider ROW for these reasons:
1) Side-hill cutting to construct the work pad requires a wider ROW to store
excavated material from the work pad construction.
2) Additional extra space to separate topsoil from the excavated side-hill cut is
needed. Failure to do this practice will result in long term topsoil loss when it becomes mixed
with non-soil parent material in these side-hill locations. This additional space increases the
ROW width and results in wider clearing in forested areas. This means it becomes a trade-oﬀ
between temporary impacts (forest loss) and long-term impacts (topsoil loss and
accompanying impacts.)
3) Side-hill cuts can easily be more than 6-8 feet deep on slopes of only 6 or
7%, resulting in large amounts of spoil and risk of topsoil mixing if not carefully separated. The
ROW width increases exponentially as the degree of slope increases. Even a 2% slope will
result in a noticeably wider ROW if topsoil is to be saved.
4) These findings are documented on pages 32-55 of the report. There was also
a finding that slopes did not exceed 6-7 percent on almost all locations except for ravines.
Page 46 indicates a ROW width of 230 feet.
d) Deep cuts at the crest of hills. Generically, the amount of cover for the proposed Line
3 is 3 to 4 feet. However, pipeline burial depth is deeper in some locations in hilly terrain or
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such locations as rivers. This can greatly increase ROW width because of spoil and topsoil
storage. One of the main reasons for deeper burial is the standard engineering practice used
to reduce the degree of bend to increase hydraulic eﬃciency and reduce internal corrosion.
This essentially means that a pipeline does not follow the exact landscape contour that would
result if the same burial depth was always used.
The result is that quite deep cuts occur at certain locations because the work pad
elevation must be consistent with the bottom of the trench.
This means exponential increases in ROW width at these locations. An example is seen
on pages 43-46. ROW width was up to 230 feet in this area even though topsoil was not
properly separated. Doing so would have widened the ROW even more, unless diﬀerent
construction techniques were used.
e) Very wide construction ROWs in terrain steeper than 6-7 degree slopes. On steeper
slopes such as the ravine shown on pages 27-29, ROW widths were 350-400+ feet wide.
f) FOH submitted much of this information during the Sandpiper review process. (See
Attachments A-1, B-1.)
VI.D.2. Evidence from construction of the MinnCan pipeline from Clearbrook south to St. Paul
of a wider ROW wider than that proposed by Enbridge for Line 3 in non-flat terrain.
FOH consultant Paul Stolen was one of the DNR’s main environmental contacts during permit
review and construction of both the MinnCan Line 4 and Enbridge projects in 2007-2008
before retirement. He was also the author of the IPTF Report when working for the State of
Montana. He was involved in reviewing pipeline plans, analyzing impacts, developing permit
conditions, coordinating with other DNR staﬀ and other agency staﬀ, and monitoring
construction with the company’s environmental inspector. These are his findings with respect
to knowledge of this route:
a) The MinnCan pipeline route has many locations with slopes of 6-7 degrees with
some locations of steeper slopes. There are also sharp crests of hills that will result in deep
cuts and wider ROWs.
b) MinnCan construction on flat farmland was similar to some of the same landscapes
in the IPTF Report with respect to ROW widths.
c) The pipeline segment from Clearbrook to Park Rapids and across hilly terrain to the
south along the route resulted in extra wide ROWs similar to those described in the IPTF
Report.
d) There were substantial numbers of extra-work space areas on the MinnCan route and
some were not anticipated by prior plans or became larger during construction.
e) There were locations where the ROW was hundreds of feet wide because of very
large amounts of spoil storage in the hilly terrain.
f) The existing pipeline corridor along the MinnCan route through forested areas was
about 60 feet prior to construction. After MinnCan construction, the corridor expanded in
some locations to 230 feet and in hilly areas such as the La Salle Creek area, the MinnCan
environmental “footprint” was nearly 400 feet wide.
f) “Cross-overs” are locations where obstacles (or other engineering reasons) require
that a new pipeline must cross to the other side of existing pipelines. It is done with a bore that
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requires extra work space and flat areas widening the ROW. Such cross-overs become more
frequent in diﬃcult terrain. Such cross-overs were common on MinnCan.
VI.D.3. Special case of the La Salle Creek crossing location.
The proposed route crosses another extremely problematic area after continuing south from
the Upper Rice Lake area and crossing the Continental Divide. This is an exceptionally deep
glacial tunnel valley not far north of Itasca State Park. This valley contains a small trout stream
and three downstream lakes before drainage from the valley’s watershed empties into the
Mississippi River downstream. The lakes are in downstream order Big La Salle Lake , Middle
La Salle Lake (a small lake about two miles from the pipeline crossing), and La Salle Lake
about 3.5 miles from the crossing. La Salle Lake is within the La Salle Lake State Recreation
Area. Just north of this is the La Salle Lake Scientific and Natural Area (SNA) bounded on the
west by the Mississippi River and the east by La Salle Creek. The proposed pipeline crosses
both waterways upstream of the SNA. (See Attachment T-1 La Salle Creek and Lakes Area
Line 3 Map.) Therefore, the SNA is between the State Recreation Area and the Mississippi
River. La Salle Lake is an extremely high value Minnesota resource, based on the following
information from the DNR about the La Salle Lake State Recreation Area (SRA):
"At 221 acres and 213 feet deep, with over 18,600 feet of shoreline, La Salle Lake is one of
Minnesota's most pristine and deepest lakes. The lake supports walleye, northern pike,
largemouth bass, black crappie, and bluegill sunfish populations… In the early 1990s, an early
Native American Elk Lake Culture prehistoric site was discovered adjacent to La Salle Creek
near the outlet of La Salle Lake. The site was identified during planning for an upgrade of the
county highway and was partially excavated in 1995 before the road was rebuilt.”
The Institute for Minnesota Archaeology states: "...artifacts recovered from the La Salle Creek
site have provided archaeologists with a clearer picture of how the producers of Brainerd Ware
ceramics lived, what they ate, and what tools they made. In addition, the date of 3,180 years
ago obtained from charred residue on the inside of a ceramic shard at the La Salle Creek Site is
one of the earliest known dates for an Elk Lake Culture occupation in Minnesota."
(See DNR website for the quoted description, and see Attachment H-1 for further information
about the multiple values of the area and about potential consequences of an oil release)
La Salle Lake, the second deepest lake in Minnesota, is surrounded by the 1,000 acre La Salle
Lake State Recreation Area. It was acquired by funds from the Legacy Amendment for about
$8.5 million not long after the construction of the MinnCan 4 pipeline. Therefore, about 35
percent of the stream reach (and steep tunnel valley) between the pipeline crossing and the
Mississippi River has been given, by Minnesota law, special high level protection.
FOH notes that even though the DEIS says that rivers within 10 miles of the proposed route are
of concern, it contains no assessment of potential impacts to this area.
With respect to the DEIS analysis this location is so problematic for pipeline construction that it
needs a site-specific analysis in the DEIS. This is not only a bad location with respect to
possible oil releases during the project life, but construction impacts will likely be very severe.
Enbridge is proposing what they term as a “dry crossing.” This is a complete misnomer
because of the site conditions. It merely means a trenched crossing. The problems are as
follows:
a) This is a textbook case of the problems with old pipeline corridors being built without
regard to environmental impacts. The pipeline crosses this steep valley at such an oblique
angle that the pipeline route is over a mile long in the valley.
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b) Paul Stolen estimates that, based on his previous experience with this site and with
pipeline construction, Enbridge’s current plans for crossing La Salle creek with a trenched
crossing plus the valley crossing as proposed will result in an environmental “footprint” alone of
40 plus acres.
c) There are hillside wetlands formed because of groundwater discharge in this steep
valley. Enbridge’s plan is to put staging areas at these very problematic locations. Enbridge
proposes to expand the existing corridor by co-locating on the west side of the Koch MinnCan
pipelines as its pipeline enters the valley. This will involve cutting into the side-slope of this
steep valley crossed at an oblique angle. A large staging area is needed in order to accomplish
the sharp turn east to cross the valley and the creek. This staging area will be hemmed in by
the steep valley on the west and the “hot” lines of the Minncan pipelines. Any cutting into the
spring-fed slope base will be problematic risking slope de-stabilization and could also lead to
slope slumping during heavy rain events. The same problem may occur on the east side of the
valley because of the hillside and the sharp turn back south to return to the existing corridor.
Enbridge’s centerline route from there is actually proposed to be on the hillside, possibly
causing other stability problems.
Analysis of Enbridge’s specific plans for this crossing should address the possibilities of
slope de-stabilization in the valley and should consider heavy rain events that could
exacerbate the problem. The study should include an analysis of whether the terrain and
construction in it will increase the likelihood of pipeline integrity being damaged by slope
destabilization and slumping.
d) The valley itself is filled with a water-rich deep combination of gyttja and peat
accompanied by upwelling groundwater. This material is very soft and because of the large
expanse of water saturated soft organic matter in the valley, normal matting to support
backhoes will not be eﬀective. The characteristics of this wetland that receives large amounts
of groundwater discharge will likely necessitate using sheet pile across the entire valley to
prevent trench slumping as the pipeline trench is excavated for weighted pipe installation. This
wider matting will increase wetland impacts.
Note: Gyttja is a mud formed from the partial decay of peat. It is black and has a gel-like
consistency. Aerobic digestion of the peat by bacteria forms humic acid and reduces the peat
in the first oxygenated meter (generally 0.5 meter) of the peat column. As the peat is buried
under new peat or soil the oxygen is reduced, often by water logging, and further degradation
by anaerobic microbes, anaerobic digestion can produce gyttja. (This definition is most
appropriate to the La Salle Valley peat formation in the opinion of FOH consultant Paul Stolen.)
e) Mr. Stolen indicates this is the worst location for a pipeline installation he has seen in
Minnesota and Montana in his years of pipeline experience. This experience did include
locations with groundwater discharge into peat wetlands and where sheet pile was needed.
f) Hills on both sides of this steep glacial valley are about 100 feet higher than the
valley floor.
g) This was the site of a very large drilling release of drilling mud during the
construction of MinnCan. An HDD was accomplished during winter construction instead of a
trenched crossing because MinnCan recognized the severe obstacles faced by a trenched
crossing. The HDD was done to avoid this, but it then led to the drilling mud frac-out. The
HDD bore was about 25 feet below La Salle Creek, but the drilling mud broke out into the creek
and other places in the wetland. The wetland surface does not freeze in winter at this location
because of groundwater upwelling. The lack of frost and the soft wetlands soils limited the use
of motorized equipment during the drilling mud recovery operation. Some recovery operations
had to be accomplished by hand work that normally would have been done with such
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equipment. (See Attachments E-1 Stolen Pipeline Impacts to Wetlands & River Floodplains
PowerPoint, F-1 La Salle Creek MinnCan Response Activities report bentonite frac-out, F-2 La
Salle Creek Barr Response Activities Work Plan Bentonite clean-up plan.)
h) The DEIS provides a rudimentary discussion of a possible re-route around this area
that does not consider any impacts to the La Salle Creek valley, its lakes, and so forth. It even
included the issue of temporary noise impacts from construction-- to the few people living in
the area-- with other superficial long-term environmental impacts and concluded a re-route
was not advisable. Such noise impacts are the type that occurs from road construction that
occurs every summer in Minnesota, and is regarded as an acceptable, temporary impact.
i) A trenched crossing in this area might even mean shutting down the MinnCan lines
because even with mats over them, the very soft spring fed organic soils may not support
equipment over the live lines.
j) Impacts from constructing in this area will likely be long term and last for many years.
FOH strongly recommends that an independent engineering analyst be done for this location
that closely examines Enbridge plans as well as making a determination of diﬃculties and
environmental impacts of any type of crossing.
VI.D.4. Simplifying issues pertaining to ROW width and acreage forecasts.
There is a useful rule of thumb regarding ROW width and a pipeline’s environmental “footprint.”
A 100 foot ROW means 12.1 acres/mile. Enbridge’s proposed route in Minnesota is about 337
miles long. If it had a 100 foot ROW, this means a bit over 4,000 acres. Enbridge’s proposal is
for a 120 foot ROW. Adding Enbridge’s estimate for access roads, extra work space and other
figures, one can then translate this into an equivalent ROW width. If one does this for the 337
mile pipeline length in Minnesota, this amounts to the equivalent footprint of an average ROW
width of 140 feet across the proposed route.
VI. E. Problems with Enbridge’s acreage forecast of the project’s footprint.
These are:
1. There has been no independent review of Enbridge’s description of its land
requirements or its ROW estimates. In fact, it is clear from the DEIS and Enbridge’s application
that Enbridge’s diagrams of its pipeline ROW are flat terrain diagrams—the ideal situation for a
narrow ROW. They are not diagrams of construction In hilly terrain. The application contains
no descriptions of ROW in hilly terrain .
2. The IPTF Report documented exponential ROW width increases in hilly terrain.
Some of the terrain in that report is similar to substantial areas along the proposed route.
Thus there are locations along the proposed route where the project “footprint” will be
substantially greater than 140 feet wide. This leads to a conclusion—though not proof—that
Enbridge’s figures are likely too low. Taken in their entirety, Sections VI.D.1 through 3, and Paul
Stolen’s estimates that based on his experience with this route and other pipelines, FOH has
concluded that the ROW equivalent width for the pipeline and associated facilities across
Minnesota is at least 200 feet. This means a “footprint” of 8,155 acres instead of 5,780 acres.
3. There are methods that can be used to develop an independent review of Enbridge’s
figures. An obvious one is the use of aerial photos of the proposed route to see how much the
corridor expanded when MinnCan was built.
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4. If Enbridge’s figures are wrong, the DEIS calculations of impacts to various natural
resources will also be wrong. If so, this will be a serious deficiency in the DEIS.
5. Again, if wrong, this will in turn lead to deficiencies in the cumulative impact analysis
and comparison of alternatives. This topic is explored further in Section V with suggestions for
rectifying the problem in the next DEIS.
6. FOH concludes that there is suﬃcient evidence that this topic should receive an
independent review by an outside party. Such a review is necessary in order for the DEIS to be
in compliance with MEQB rules, since the MEQB has emphasized that the environmental
footprint of any project is key to analyzing impacts. The review should focus on three items:
a) ROW requirements in non-flat terrain, estimates of ROW widths and depth of
excavation in order to prepare a flat work pad. Estimates should be according to the metrics
listed in Section IV.E. The estimates should assume topsoil separation to prevent long-term
impacts.
b) A review of Enbridge’s specific plans on these topics.
c) La Salle Creek.
VI. F. Drilling mud release can cause both short and long term impacts to wetlands and
water bodies.
As noted in FOH’s comments on Sandpiper, there were numerous locations where drilling mud
‘”frac-outs” occurred during HDDs on the MinnCan route. (See Attachments E-1, F-1, F-2.)
Although the reasons for this were not determined, many of the events seemed to be
associated with spring areas along certain rivers and wetlands. Most drilling mud from a fracout remains in the environment. The DEIS did not address this potential impact. A revised
DEIS needs to address the issue of drilling mud not being recovered as well as the potential
toxicity of its additives.
Most of the MinnCan releases were not recovered and some were very large. The La Salle
Creek winter event involved collection of 24,500 gallons of slurry containing drilling mud. This
was water plus drilling mud. Since the HDD was 25 feet below the wetland surface, it is likely
that much was not recovered. Some of the other frac-out locations along the route south of
Clearbrook included:
Wetlands adjacent to the Clearwater River near Bagley
Mississippi Riverbed north of Itasca State Park
Straight River riverbed south of Park Rapids
Hay Creek, a site of a very large drilling mud release
Others farther south
Drilling mud is mostly bentonite clay, which would be considered wetland fill. However, it
contains additives to increase the likelihood of a successful bore. Pipeline companies often
declare that such additives are trade secrets. This occurred on the MinnCan project. MinnCan
refused to release the information to the PCA and DNR after frac-outs. Therefore, there may
still be contaminants remaining at the frac-out locations along the proposed route that are toxic
to aquatic organisms.
Drilling mud releases are part of the environmental footprint of the proposed project. This topic
needs to be carefully evaluated in the DEIS because of the numerous occurrences on the
MinnCan project. The independent review of Enbridge’s construction plans needs to consider
these plans and ways to reduce releases. One of the main problems in the past is the HDD
operators keep putting mud into the hole until it reaches the surface, even though they know
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that so much is being used that it is not staying in the bore hole. This happened on the
MinnCan project in several locations. (See Attachments E-1, F-1, F-2.)
VI. G. Accurate information about the project’s footprint in diﬀerent landscapes is
significant to the crucial alternatives analysis and the cumulative impact analysis.
The alternative routes studied in the DEIS cross variable landscapes. As described above, the
pipelines environmental footprint increases exponentially in hilly terrain. This means routes that
pass through generally flat or flatter terrain will have a substantially smaller physical impact on
the environment.
Minnesota’s glacial moraine country has an abundance of isolated basins that are often at
diﬀerent elevations on the landscape. All precipitation that doesn’t evaporate or get used by
vegetation enters the groundwater instead of flowing into creeks and rivers. One of the results
is groundwater movement down-gradient including lateral movement and such phenomenon
as upwelling into lakes and streams or emergence at the base of hills. This is likely the cause
of at least some drilling mud releases.
This topic is addressed more fully in Section V, Alternatives. FOH suggestions are made there
which will help to understand the project’s footprint as it relates to that analysis as well as the
cumulative impact analysis.

SECTION VII. LACK OF SITE SPECIFIC ANALYSIS OF IMPACTS, ESPECIALLY
ABOUT EFFECTS OF OIL RELEASES
VII. A. Oil releases.
As noted elsewhere in the FOH comments, the DEIS includes data about potentially aﬀected
areas along the route, but has little or no analysis of impacts to such areas. It does have some
flawed generic information which can be used if corrected to supply this information.
FOH suggests the following techniques to help resolve this serious lack:
VII.A.1. Types of site-specific analyst needed.
A revised DEIS should select actual locations of the type of area potentially aﬀected by an oil
release and do a site specific analysis of a large oil release that aﬀects that particular type. It is
our opinion that the analysis we are suggesting need not be an exhaustive analysis, but it
should distinguish between ease of response time, distance traveled away from the release
location, ease of clean-up, type of impacts, and long-term impacts. It should also include
discussion of seasonal diﬀerences as to when the oil release occurred.
Such a method is open to the same criticism FOH has levied against the seven river and creek
locations we criticize in Section III.C. Therefore, thought must be put into avoiding the
methodological problems of doing this. We feel that selecting more sites and developing
criteria for examining them could likely avoid these problems.
Some of the types of areas would include actual sites of the following:
a) A population center, or more than one.
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b) An actual flat or nearly flat farmland area crossed by the pipeline that is within a
larger farmland area such as in the Red River Valley, or in Minnesota or Iowa along SA04.
c) A farmland area characterized by at least some steeper terrain.
d) One or more important wild rice areas, such as Lower Rice Lake discussed in Section
III.E or in consultation with Minnesota’s Native American tribes.
e) An appropriate selection of the several types of HCAs including water supply areas
such as the Straight River aquifer.
f) Locations where oil releases can easily spread beyond the immediate oil release area.
These are rivers. They need the most attention in site specific analysis. Substantially more
than one river site needs to be selected than the seven sites in the DEIS. Furthermore, instead
of putting so much detailed focus on modeling attempts to determine the fate of oil releases,
more focus should be on forecasting impacts based on assumptions about fate based work
done in the DEIS, for example, past events such as the Kalamazoo River oil release and the
two relatively recent Yellowstone River spills. Rivers selected should include the most
important ones, such as the Red River, both crossings of the Applicant’s proposed routes on
Mississippi River, the Straight River, La Salle Creek and selected rivers on the other routes.
g) Rivers selected should have a variety of floodplain types, such as farmed floodplains,
and those that have extensive floodplain wetlands along a river.
h) Rare wetland types, such as calcareous fens. The wetland northwest of Trail,
Minnesota would be a good choice.
i) Forested areas.
j) Other highly sensitive locations of multiple diﬃcult terrain and significant natural
resources. The La Salle Creek area north of Itasca State Park must receive special attention
because of steep terrain with its groundwater fed wetlands on hillsides. It is a designated trout
stream from the pipeline crossing and upstream. Downstream it enters a pristine lake. The La
Salle valley has diﬃcult access issues, and so forth. It is discussed in more detail in Section
VI.D.3.
k) Other locations representing examples of the data collected in the DEIS.
VI.A. 2. Types of site specific oil release information.
How might this information be used in the EIS? When information is obtained from site
specific analysis of these sites, the information can be extrapolated at least to some extent to
other similar types along the various proposed routes. We are confident this can be
accomplished in a more useful manner than the current DEIS which contains no such eﬀort.
Information about these site-specific locations need to include at least:
a) Descriptions of the responses to the oil release because they will diﬀer in most areas,
and include seasonal diﬀerences.
b) Diﬃculty in response time and clean-up eﬀorts. For example, oil releases into
wetland adjacent to rivers if releases occur during flood stage will be diﬃcult to clean up and
will continue to pollute. Plus, the Minnesota Pollution Control Agency during the Sandpiper
proceedings identified 28 stream crossings where access for first responders would be
extremely diﬃcult 2000 ft downstream of the crossing.

!33
Appx. 35

FOH Comments Line 3 DEIS - Dockets CN-14-916, PPL-15-137
c) Long term eﬀects on natural areas.
d) Short term and long term economic eﬀects, including on people and natural
resources, using methods described in ORNL 2012. (See Attachment D-1.)
e) And so forth.
VII. B. Lack of analysis of site specific impacts from pipeline construction and operation
other than oil releases.
There is no independent analysis of Enbridge’s construction plans or environmental plans in the
DEIS. For example, topsoil loss causes long term impacts. Enbridge is planning on leaving
topsoil separation up to the landowner except over the trench. The DEIS contains no
discussion of the impacts of drilling mud releases, something that was very common along
Enbridge’s proposed route south of Clearbrook during the construction of the MinnCan Line 4
pipeline several years ago. This topic is discussed in more detail in Section VI.
It is generally known that complex technological systems become prone to unforeseen failures,
especially as they age. As Enbridge’s engineers understand, a modern pipeline is much more
than a steel pipe in the ground. It is not just a pipe. It is a highly engineered system. In fact,
there is some evidence that these increasingly sophisticated pipeline features have become
more prone to failure because of this sophistication.
For example, the damage to the Keystone 1 pipeline from stray electrical currents occurred
only four years after it was built in spite of complex cathodic protection systems. This
occurred in spite of it being built to the same industry and PHSMA standards as the proposed
Line 3. (See Attachments: H-1 Stolen Risk & Consequences, H-2 DHS Solar Magnetic Storm
Impact on Control Systems, H-3 AC Corrosion HV Power Line Cathodic Protected Pipeline, J-2
FOH 9.30.15 Line 3 Public Comments, O-1 TransCanada - Keystone Corrosion.)

SECTION VIII. NEED FOR AN INDEPENDENT REVIEW AND IMPROVED
METHODOLOGY
FOH’s position is the DEIS suﬀers from the lack of an independent review of Enbridge’s
engineering plans and Enbridge's description of the project's environmental footprint. It also is
deficient for not only the lack of an independent third party review of its accident oil release
chapter and supporting documents, but also is in need of an improved and comprehensive
methodology for analyzing oil release risks and consequences both short and long term. Other
topics are covered here as well.
VIII. A. Features of a modern pipeline that are subject to failure are based on engineering
models or require high intensity management during construction and operating.
1. An oil pipeline has a sophisticated cathodic protection system that involves factory
coating and then field applied coatings during installation at tie-ins and field-welded joints.
Pipelines, as well as HVTL lines, develop electrical currents caused by the Earth’s magnetic
field, known as Geomagnetically Induced Currents (GIC). This phenomenon is stronger in
northern latitudes and increases during the various types of solar storms that reach Earth. GIC
can lead to increased corrosion in pipelines and can also vary by soil types. Computerized
models are used to develop the pipeline’s engineered features before it is buried. Models are
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used afterwards to determine responses (for example) to solar events. (See Attachments H-1,
H-2, H-3, J-2, O-1.)
2. Electrical currents in pipelines can be increased if they parallel or are crossed by
HVTL lines. HVTL lines are even more susceptible than pipelines to high electrical spikes
during severe thunderstorms and in solar storm events that increase GIC. These spikes in turn
can aﬀect adjacent pipelines. Enbridge is proposing to co-locate its pipeline along an existing
HVTL. (See Attachments: H-1, H-2, H-3, J-2, O-1.) Note the following:
“Collocated pipelines, sharing, paralleling, or crossing high voltage power line rights-of-way
(ROW), may be subject to electrical interference from electrostatic coupling, electromagnetic
inductive, and conductive eﬀects. If the interference eﬀects are high enough, they may pose a
safety hazard to personnel or the public, or may compromise the integrity of the pipeline.”
“Because of increased opposition to pipeline and power line siting, many future projects
propose collocating high voltage alternating current (HVAC) and high voltage direct current
(HVDC) power lines and pipelines in shared corridors, worsening the threat.”
“Predicting HVAC interference on pipelines is a complex problem, with multiple interacting
variables aﬀecting the influence and consequences. In some cases, detailed modeling and field
monitoring is used to estimate a collocated pipeline’s susceptibility to HVAC interference,
identify locations of possible AC current discharge, and design appropriate mitigation systems
to reduce the eﬀects of AC interference.”
“This detailed computer modeling generally requires extensive data collection, field work, and
subject-matter expertise.” (emphasis added, “Criteria for pipelines co-located with electric
power lines,” INGAA Foundation Final Report 2015-04, 2015.)
3. Enbridge monitors its entire pipeline system from a control center in Alberta. This
center became infamous in 2010 when it failed to shut down a large pipeline in Michigan for 17
hours. In fact, personnel restarted pumping oil several times. The result was a release of over
20,000 barrels of oil that fouled over 35 miles of the Kalamazoo River. Just a few days before
this accident, Enbridge testified in Washington before a U.S. House of Representatives
Committee hearing that its pipelines were safe. Clearly, they have revamped their management
system, but also clearly, they are now asserting exactly the same thing and there is no
independent confirmation by an outside reviewer.
4. As a pipeline is put together along a right of way and placed in its trench, there are
numerous inspectors monitoring all aspects, including when it is placed in the trench. (As an
example, it should be bedded in soft material without rocks against the pipe since pipes move
as oil flows through them with temperature changes. These temperature changes can cause
rocks to rub through cathodic protection.) This essential feature is because once buried it
can’t be examined. Thus this management system must be a crucial feature of pipelines.
Failures of the management of this inspection system have been shown to be the source of
pipe failures on the new Keystone 1 pipeline built in 2010.
Pipeline construction has unique features that environmental regulators need to fully
understand in order to first properly understand the project’s environmental “footprint” and
then analyze environmental impacts. Construction proceeds rapidly with complex operations.
There is extensive grading in non-flat terrain to create the necessary flat work pad and the
separation of topsoil to allow restoration widens the aﬀected area. Access roads and extra
workspace for road and river crossings increase this footprint. As Section VI of these
comments indicate, the DEIS uncritically used Enbridge’s estimate of the project’s footprint and
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other operations that occur during construction. This estimate seriously underestimates the
project’s impacts.
By not taking a critical look at these issues, the alternatives analysis and analyses of impacts in
the DEIS is seriously flawed.
VIII. C. FOH recommends the following independent studies.
The current DEIS contains no content on these subjects. FOH describes some of the
principles driving risk studies and the need for an independent study of the potential for oil
releases in Section VIII.D. FOH also strongly supports the recommendations for studying oil
release potential in the report of Accufacts. (See Attachment S-1.)
1. Assessment of Enbridge's engineering design of cathodic protection system to
address stray voltage, solar storm aﬀects, grounding system and protection from HVTL lines
that cross or are adjacent to the proposed route. Such an assessment should attempt to
understand the failures of such a system that occurred with the recently built Keystone 1
pipeline where rapid corrosion from stray currents nearly ate through the pipeline wall in about
3 years. (See Attachments: H-1, H-2, H-3, J-2, O-1.)
2. Assessment of eﬀects on Enbridge’s Alberta control center and its remotely operated
valves and pressure reading system from solar storms including eﬀects that reach the Earth
within minutes. (See Attachment H-2.)
3. Assessment of whether Enbridge’s setback from co-locating along an HVTL line is
adequate to protect the pipeline integrity including during solar storms. Studies indicate that
such eﬀects are likely increased in Northern Minnesota. This also is necessary for determining
corridor width where Enbridge is co-locating to determine whether there are environmental
advantages of doing so under Minnesota’s policy of following existing utility corridors, and as
Enbridge’s contends. (See Attachment H-2.)
4. Assessment of Enbridge’s control center operations. Enbridge has supplied repeated
and abundant assurances that it has changed its operations center since the 2010 Michigan oil
release where the pipeline was not shut down from the center for 17 hours. Just a few days
before that event, Enbridge assured a Congressional Committee that its pipeline was safe from
such events. No independent assessment of this center has been referenced in the DEIS.
Therefore, Minnesota is in the same position as that Congressional committee. (See
Attachment H-2.)
5. Assessment of the environmental “footprint” of the project based on knowledge of
the landscape on the proposed routes and alternatives as well as on Enbridge’s plans and
likely events during construction, as described in Section VI.
6. Assessment of site-specific impacts of oil releases at the various specific locations
to the human and natural environment recommended in FOH comments as well as others.
7. The selected contractors should aﬃrm that they have done no prior work for
Enbridge. This would be the same requirement imposed on Enbridge by the Consent Decree
on the 2010 Michigan oil release. (See Attachment P-1)
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VIII. D. Principal features of methods of estimating rare events with very high
consequences.
Forecasting the chances of oil releases and the consequences if large releases could occur is a
crucial part of the DEIS and is crucial for the PUC’s CN decision. It is important for any oil
pipeline in any location, but is of heightened importance here because of the proposed location
and because future pipelines are likely to follow along the proposed new corridor. Even though
ruptures are rare, consequences can be very large and must be properly examined. This is
documented in previous FOH material that is enclosed. (See Attachments: A-1 Stolen 4.4.14
Sandpiper Comments, B-1 Stolen 11.19.14 Direct Testimony Sandpiper.)
The approach that was used in this DEIS to forecast the likelihood of oil releases during the 50
or more year life of this project did not use a risk assessment approach. It merely looked at
federal data on pipeline ruptures for various sizes of oil releases. It also used oil release
amounts and other information that have been kept out of the DEIS, which is a fatal flaw in the
DEIS. (See Attachment S-1.) It then characterized this on a per mile per year basis.
Forecasting methods for rare but highly consequential events all have similar methodological
problems since all of them are intended to inform decision makers. Even though the DEIS did
not do a risk assessment, FOH believes that the principles of accomplishing risk assessments
are completely applicable to the problem of decision-making regarding any method of
forecasting the chances of oil releases.
A useful case study that can provide some guidance for this DEIS pipeline review was a project
in which the Minnesota Department of Natural Resources (“DNR”) was deeply involved in 2006.
This was a large risk assessment that was sponsored by the U.S. Bureau of Reclamation
concerning a large bulk water transfer from the Missouri River Basin across the continental
divide to the Hudson Bay Drainage. It attempted to place numerical numbers on the risk of
various invasive species crossing the divide because of the water transfer. The DNR solicited a
review of the risk assessment from a risk assessment expert. The review that resulted provides
useful guidance for the current eﬀort to study oil risk release and consequences. It is enclosed
as Attachment G-1 RRVWNA Drake Letter.
We believe the principles laid out in the attached document are relevant to the needed revision
of the DEIS to more objectively describe the risk of future oil releases for the public as well as
for the PUC when making its CN decision. The following language in the attached document
provides such necessary and useful guidance:
1. “Before risk assessment will be complete, risk characterization must also occur,
including risk estimation, risk description, development of alternative scenarios, and evaluation
of evidence and uncertainty. In order to be viable, such a process should be well documented,
transparent, and available for public comment as this is the stage where the relationship
between the probabilities of hazards are being realized and society’s aversion to risk is
determined.” (Page 1, emphasis added.).
2. “Certainly, it is acceptable to treat any possible component of failure as a “black box”
or in some qualitative way. However this judgement must be made transparent and open to
criticism… there would be an independent comprehensive eﬀectiveness analysis of proposed
systems.” (First paragraph of page 2, emphasis added.)
3. “An alternative is to perform risk analysis along a range of possible failure rates…”
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4. “Risk analysis must make very clear the potential sources of error in projected
scenarios. Sometimes the focus of risk analysis on inherently unpredictable events… obscures
other sources of errors that must be assessed… Additionally, supporting sensitivity analysis
should be conducted for all analysis and reported in order to allow to decision makers to weight
the importance of all modeled assumptions.” (First paragraph of answer to Q 3, emphasis
added.)
5. FOH Conclusion and summary: Being able to portray EACH of these statements is
relevant to the attempts to characterize oil release risk from the proposed project, as well as
cumulative impacts of corridor expansion in these sensitive areas. We do not believe the
methods of characterizing oil releases in the DEIS meets the criteria noted above. Our FOH
emphasis strongly asserts that certain statements in the Drake letter apply directly to the need
to properly analyze oil release risk. These statements are underlined, and concern
transparency, potential sources of error, openness to criticism, and sensitivity analysis. Our
emphasis here is on the assumptions being evident and open to all parts of the analysis,
sensitivity analysis, and an independent review.

SECTION IX. “LIFE OF PROJECT” ANALYSIS NEEDED
FOH has separated out this topic because the DEIS so pervasively did not address this crucial
approach. Pipelines are linear facilities—“highways”—to carry oil. In this way they are very
similar to automotive highways. The new DEIS needs to look ahead just as highway agencies
look at population growth and inter-connecting highways. Our point is that these pipelines will
be in the ground for 50 or more years. It is equally important to look back into the past to be
aware of the consequences of past decisions compounding current problems. This is
important to keep paramount for DEIS content as well as the CN decision criteria regarding
alternatives and impacts to the human and natural environment.
Doing so involves developing an acute awareness that the economic, socioeconomic, and
environmental values represented by the Minnesota and Wisconsin river country will continue
to grow in value and need long-term protection from industries that can degrade these values.
This is merely normal good government practice and good common sense that regular citizens
use whenever they think of their own future.
Here are some of the most major deficiencies in the DEIS demonstrating that this was not
accomplished:
A. As noted elsewhere, the cumulative impact section of the DEIS did not address the
ever widening utility corridors in inappropriate locations even though Minnesota’s practice of
following existing utility corridors has never been examined in an EIS and MEQB guidance
documents have stated this requirement in rules is more important than ever based on a recent
Minnesota Supreme Court case.
B. The DEIS failed to look ahead at the high likelihood of additional pipelines following
the same route as that proposed for Line 3.
C. The chance of oil releases were calculated on a per year basis rather than a per “life
of project” basis. It is true that a “recurrence interval” was calculated, but this seems an
afterthought. As the attached Accufacts report, Attachment S-1, shows, this method is
extremely flawed at any rate.
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D. The Enbridge project description was accepted at face value, even though MEQB
rules and especially guidance documents stress that is crucially important to obtain an
accurate description of the project’s environmental “footprint. This guidance points out without
such accuracy the impact assessment becomes inaccurate. FOH estimates the Enbridge
estimate of project acreage aﬀected during construction is oﬀ by 40 percent.
E. Whatever location is selected by permitting authorities, it will be in that place for 50
or more years. By not providing a scientifically and “best practices” approach to the above
four items and by not treating the SA04 alternative the same as the other routes, the entire
alternatives analysis is deeply flawed. Therefore, the PUC cannot make a proper “life of
project” decision which, in our opinion, is required by Minnesota law.

SECTION X. FAILURES BY THE FEDERAL GOVERNMENT INCREASE THE NEED
FOR FULL AND INDEPENDENT STATE REVIEW AND ANALYSIS
FOH believes Minnesota must exert its full and independent authority as it reviews the potential
environmental impacts of this pipeline. This need is heightened by the federal government’s
failure to provide a complementary information gathering and review process which is
anticipated by laws, regulations and past practices, but has been woefully lacking here.
A. Federal Consent Decree filed in May 2017.
This Consent Decree, Attachment P-1, is a result of the Enbridge very large oil release in
Michigan in 2010 and indicates that Line 3 should be replaced as soon as possible. Enbridge,
in 2013, was still saying that repairing the pipeline was fine—now they are using the Consent
Decree to urge haste and have adopted a “sky is falling” public relations approach to putting a
new and enlarged Line 3 in a new problematic corridor. This inappropriate pressure makes it all
the more important that the PUC fully support the objective study of SA04 as a viable and
common sense alternative to Enbridge’s private desire to expand its existing decaying private
infrastructure through Minnesota and Wisconsin. It is important to note that the Consent
Decree contains requirements to test all of Enbridge’s pipelines in Minnesota, including ones
older than Line 3. This testing may well reveal information relevant to Minnesota’s DEIS
analyses of alternatives and cumulative impacts—that another old pipeline needs replacement.
B. Failures and inadequacies of federal pipeline oversight.
The federal agency that oversees pipelines, PHSMA, has been found to be at fault in a number
of pipeline oil releases and gas pipeline ruptures. The NTSB found this to be the case with the
2010 Michigan spill as well as the San Bruno gas pipeline explosion that killed 9 people and
destroyed over 40 houses. (See Attachment: B-1 Stolen 11.19.14 Direct Testimony Sandpiper.)
There also have been failures of PHSMA on the Keystone 1 pipeline, which was just built in
2010. Yet the DEIS supporting documents for oil releases—done by Enbridge consultants—are
highly dependent on PHSMA regulations and studies. Nothing in these federal regulations
prevents Minnesota from obtaining independent information. We therefore urge the PUC to not
rely on Enbridge’s attempt to hide behind federal regulations and oversight that is either
inadequate or nonexistent.
C. Inaction by federal agencies.
The federal agency with substantial jurisdiction over rivers and wetlands in Minnesota, the U.S.
Army Corp of Engineers, has not said a word publicly on either the Sandpiper or Line 3
pipelines with respect to oil releases into wetlands and rivers, nor as it weighed in on others’
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studies of them. Furthermore, their actions on the DAPL pipeline were found by the courts and
Obama Administration to be severely problematic. In addition, the U.S. Environmental
Protection Agency, which has oversight over the quality of federal environmental review, as well
as the Clean Water Act has also been nearly silent, as far as we know. (See Attachment H-1).
D. Failure of interstate pipeline siting.
It is obvious that a pipeline is a “line” from product origin all the way to the product’s
destination, which involves passing through a number of states. Yet because of the federal
agencies’ failure to look at the environmental impacts of the entire proposed pipeline, each
state has had to take actions on segments of this line without any reference to the impacts of
the entire project. This is obviously a problem and federal agencies have done nothing to solve
it. Of course we recognize that there is no federal law requiring such a study—but it is eminent
common sense that federal agencies could have set up interstate coordination or encouraged
a joint federal/state EIS. The federal environmental review law (NEPA) encourages such
coordination, although not requiring it. (See Attachment H-1).
E. All Enbridge pipelines are interstate and international.
Even though this is the case, Minnesota is put in the disadvantageous situation of “going it
alone.” Most of the product Enbridge transports does not stay in Minnesota. And the
destination of the product from both Sandpiper and Line 3 is largely in the Chicago area and
regions south. Essentially Enbridge is proposing to follow a much longer route than if it were to
follow SA04. Yet the federal government has done nothing to assist the involved states to do a
coordinated and rational interstate review which we believe would normally be done under
federal environmental review. Therefore, we urge the PUC to not treat SA04 as a lesser route
simply because using it would involve other states. To do so would deprive Minnesota of the
opportunity to take a hard look at reasonable alternatives. To do so would also encourage
pipeline companies to unfairly benefit from a fractured regulatory structure and from the federal
government’s failure to provide critical information about an entire pipeline from product origin
to its final destination.
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La Salle Creek and Lakes Area Line 3 Map

Map of La Salle Valley, La Salle State Recreation and Scientific Natural Areas and Mississippi
River region marked with proposed pipeline route
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SUMMARY OF EXPERIENCE OF FRIENDS OF THE HEADWATERS CONSULTANT PAUL STOLEN
Scientific and policy training. MS degree, fisheries and wildlife management. Published papers in
major peer-reviewed journals prior to working in government. One year at the Walter Reed Army
Institute of Research in Washington DC studying diseases under supervision of a civilian scientist,
and one year doing medical diagnostic work at the US Army 9th Medical Laboratory in Vietnam.
Public policy experience.
•Studied EIS, NEPA, and MEPA policy at the HH Humphrey School of Public Affairs, University of
Minnesota while also attending the University of Minnesota School of Journalism
•Staff assistant, Minnesota Citizens Advisory Committee on Power Plant Siting, which examining
Minnesota’s energy facility siting process.
•Staff work at the Minnesota Legislature Science and Technology Project, including staff for a Joint
Committee on Solid and Hazardous Waste, general staff work, and writing a program review of that
project.
•In charge of a major re-write of the environmental portion of rules implementing the Montana
Major Facility Siting Act. These rules, administered by the Montana Department of Natural
Resources and Conservation (Montana DNRC), covered energy impact and permitting for energy
facilities, linear facilities such as oil pipelines and HVTL lines. As part of this re-write, I surveyed
all US states and Canadian provinces that had EIS rules and siting rules for linear and fixed locations
facilities to incorporate measures into the new rules.
•Developing policy about pipelines and studying impacts of pipelines for the State of Montana,
•Developing scientific basis for adoption of a Montana regulation setting the setback distance for
residences from large HVTL lines.
•Providing technical testimony in court and in legal depositions concerning impacts to natural
resources.
Direct experience with about 15 pipeline projects as a private citizen and while working for
the Montana Department of Natural Resources and Conservation and Minnesota Department of
Natural Resources.
•Union laborer on the bending crew during construction of when a segment of Line 3 was built in
1963.
•Assistant Project Manager , then Project Manager, responsible for preparing an EIS on the Northern
Border Gas Pipeline, a 42 inch pipeline crossing 180 miles of NE Montana
•Author, air quality and noise sections of the Northern Border EIS
•Assistant Project Manager of the Montana Interagency Pipeline Task Force (IPTF). A task force
created by the Governor of Montana to address the construction of the Northern Border and
Northern Tier pipelines.
•Montana Environmental Inspector during construction of the Northern Border pipeline.
•Author, IPTF report entitled “Construction of the Northern Board Pipeline in Montana.” This
report was a response to the large underestimation by the company of the land requirements for
the pipeline.
•Supervisor and primary author of an EIS on a Great Falls to Butte 16 inch gas pipeline.
•Project manager of the initial stages of preparing an EIS on an Exxon carbon dioxide pipeline from
Wyoming to North Dakota
•Responsible for writing portion of rules of Major Facility Siting Act concerning pipeline siting and
impacts
•Involvement in several water diversion projects that partially involved water pipelines.
•Montana state contact for in-state and out-of-state business and policy questions on pipelines.
•Primary reviewer of several pipeline projects in Minnesota during 1990s regarding ecological and
fisheries and wildlife impacts. These included a 24 inch Viking natural gas pipeline and an Enbridge
looping project in its Mainline Corridor. (Minnesota DNR)
•Primary reviewer of the Alliance Pipeline in 1999, a large gas pipeline.
•Staff role of providing training for MDNR staff reviewing pipelines out of my work area.
1
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•Primary reviewer of a 110 miles long new 36-inch Enbridge pipeline between Clearbrook,
Minnesota, and Superior, Wisconsin, the Terrace pipeline expansion project.
•Lead reviewer for ecological, fish and wildlife, and wetland impacts during the permitting process
for the MinnCan pipeline, a Koch company pipeline from Clearbrook to the refineries south of St.
Paul. During the regulatory review, I was the primary author of MDNR comments to the PUC
regarding the CEA. During construction, I was the environmental inspector reporting to DNR
officials in charge of those subjects.
•Lead reviewer for ecological, fish and wildlife, wetlands, and rare species topics during the
regulatory review of Enbridge’s Alberta Clipper and Southern Lights projects.
•Environmental inspector during construction of about six pipeline projects in Montana and
Minnesota.
•Review of Enbridge’s Sandpiper and Line 3 projects, as a retired citizen prior to becoming an
advisor to Friends of the Headwaters. These activities started in 2014.
Work experience in environmental review or government policy positions aside from work in
the MN Legislature and State Planning Agency.
•Special Project’s Manager for Montana DRNC. Aside from pipelines, this was primarily focused on
environmental review topics and projects. Types of projects reviewed included water diversions,
HVTL siting and impact reviews, wind projects, water diversions for irrigation, hydroelectric and
irrigation dams, and coal-fired power plants. It also involved close coordination with other state
and federal agencies, Native American tribes, and the Bonneville Power Administration
•Employee, BRW, Inc. transportation and architectural firm in Minneapolis. I worked in the
environmental section reviewing various development projects such as roads, and large housing and
business developments. Lead person on a contract with the White Earth Tribal Council to prepare a
report on high level nuclear waste.
•Environmental Planner, MDNR, St. Paul, MN. This position in the Ecological Services Division
involved legislative coordination with DNR leaders, re-working a budget system for the Wildlife
Division, and preparation of strategic, long range, and species plans.
•Environmental review lead for 19 years in the NW Region of the DNR responsible for 24 counties.
Projects reviewed were wide ranging, such as large lakeshore urban developments, highways, flood
control storage dams and projects, wind projects, interstate water diversions, release of
genetically modified organisms, wetland drainage and other projects damaging wetlands, proposals
to control urban runoff, sites with hazardous waste and toxic chemicals, large gravel pits, wetland
restoration projects, dam removal projects, hydro dams, large irrigation projects using wells
potentially affecting trout stream habitat, and so forth.
Examples of special studies and large projects participated in or supervised that involved some
form of environmental review.
•Supervisor of two large studies of the biological effects of electromagnetic fields of High Voltage
Transmission Lines, including developing scopes of work, finding a scientist to conduct the study,
and integrating into energy regulations in Montana. (Montana DNRC)
•Field review and preparation of an analysis of impacts of a large proposed irrigation diversion of
the Marais River in Montana.
•As noted elsewhere, the IPTF review of pipeline construction in Montana.
•Preparation of a special report on a US Department of Energy a site search to locate a high-level
nuclear waste repository in Minnesota. The client was the White Earth Indian Reservation
•Lead contact for the Minnesota DNR for certain topics during a large generic joint federal/state
EIS on flood control impoundment projects.
•Report on effects of boat traffic and other impacts from a large housing development on a highly
sensitive portion of Dead Lake, Ottertail County. (MDNR)
•Preparation of a methodology for addressing potential impact and risk from invasive biota
escaping from the Devils Lake Basin into Canadian waters. This was used by the COE during
preparation of it EIS on the Devils Lake outlet project. (MDNR)
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•Lead for the DNR and Minnesota on the Technical Committee formed by the US Bureau of
Reclamation to do an EIS on a proposal to divert a large amount of Missouri River water into the
Hudson Bay drainage. Minnesota and Canadian concerns are, among others, a significant risk of
damaging biota reaching Minnesota and Canadian waters. My responsibilities covered a ten year
period, and included writing a number of extensive analyses for the MDNR, coordinating with the
Manitoba and Canadian federal government, Canadian Consulate in Minneapolis, US Embassy y in
Washington, several federal agencies, and the state of Missouri. In this role I conducted included a
critique of the USGA biota risk assessment. (MDNR)
•Preparation of a 60 page report concerning potential methyl mercury impacts of the Polymet mine
proposal as a review of the Draft EIS on the project (Done as a private citizen after retirement.)
Past involvement in past professional and non-profit organizations.
•Past president and board member of the Fish and Wildlife Employees Association, a professional
organization within the Minnesota Department of Natural Resources.
•Past president and board member of the Minnesota Association of Conservation Professionals.
•Founding board member of the Minnesota Appropriate Technology Association, an NGO.
•President of the Helena Public Radio Association, Montana, an NGO.
•Board member of the People Connection, an NGO in Fosston MN
Paul Stolen, Retired
37603 370th Av. SE
Fosston, MN 56542, USA
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Accufacts Inc.
“Clear Knowledge in the Over Information Age”

8040 161 st Ave NE, #435
Redmond, WA 98052
Ph (425) 802-1200
Fax (805 980-4204
kuprewicz@comcast.net

Date: July 9, 2017
To:

Richard Smith
President
Friends of the Headwaters

To be filed electronically to: Pipeline.Comments@state.mn.us
Docket Nos. CN-14-916 & PPL-15-137
Re: Accufacts Review of the Draft Environmental Impact Statement for the Line 3
Pipeline Project Prepared for the Minnesota Department of Commerce
Accufacts Inc. (“Accufacts”) was asked to perform a technical review of the Draft
Environmental Impact Statement for the Line 3 Pipeline Project (“Draft EIS”) prepared for the
Minnesota Department of Commerce with a primary emphasis on Chapters 10 and 12 dealing
with accidental crude oil releases and cumulative potential effects, respectively.1 The Draft EIS
attempts to analyze a proposed new 36-inch pipeline route to transport both conventional and
dilbit crude oils. A new pipeline would replace the existing 34-inch Enbridge pipeline which is
to be abandoned. The 34-inch pipeline is currently operating under a pressure reduction
limitation because of numerous serious anomalies on that line that could lead to rupture if not
remediated. U.S. federal minimum pipeline safety regulations do not permit permanent pipeline
pressure reduction as an acceptable approach toward assuring pipeline integrity to avoid rupture,
for various good reasons.2 As outlined in further detail below, Accufacts finds the Draft EIS
pipeline route analyses and comparisons woefully inadequate. Among other things, the Draft
EIS fails to provide clear oil pipeline information needed for a complete release engineering
analysis reflecting true oil pipeline hydraulics and release dynamics, especially pipeline rupture,
for the presented possible pipeline routes. Such release volumes and their associated
consequences can be instrumental in prudently selecting a new pipeline route. An attached CV
outlines some of my extensive experience to comment on this pipeline matter.
In reviewing the Draft EIS, Accufacts has the following major observations:
1.

1
2

Critical pipeline technical information is missing concerning the various presented
pipeline route options.

Posted at website https://mn.gov/commerce/energyfacilities/resource.html?id=34695.
49CFR§195.452(h)(1)(i) Temporary pressure reduction.
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In determining route options for a liquid pipeline, certain basic information is needed to
evaluate the suitability of possible routes. The Draft EIS is missing this important critical
technical information. Such critical pipeline route information is missing in the Draft EIS
and should not be excluded from public review. For various route options an EIS should,
for example, incorporate:
1. the pipeline elevation profile (approximate elevation vs approximate milepost, or
“MP”),
2. a line indicating the Maximum Operating Pressure(s), or MOP(s), on the elevation
profile,
3. a hydraulic profile at the design rate case for the control crude oil case (various
additional rates may be included as well for large elevation changes) on the elevation
profile,
4. location of mainline valves and their type of operation (e.g., manual, remote,
automatic), as well as specific safety design if warranted,
5. general location/type of critical leak detection monitoring devices by milepost, and
6. identification by milepost range of High Consequence Areas, or HCAs.
With the exception of HCAs, the above noted information is often made public in Canadian
pipeline filings to the National Energy Board, or NEB, the agency chartered with approval
of interprovincial liquid transmission pipelines.3 The above information is essential to
permit an independent validation/determination of pipeline hydraulics, safety margins, and
oil release volumes along the pipeline routes, and the pipeline’s potential to influence
sensitive receptors. None of the above information is provided for the route alternatives
mentioned in the Draft EIS. The above technical information concerning route selection
are details that many pipeline operators don’t grasp, so it can be understandable if nonpipeline operators or engineers may not realize their importance in pipeline routing
decisions. The incomplete Draft EIS as presented will most likely result in an uninformed
decision concerning pipeline routing that will significantly increase the risks to the public
and the environment.
3

Canadian pipeline integrity management approaches differ from U.S. pipeline integrity
management regulatory approaches. For example, in Canada HCAs are not utilized nor defined
in their pipeline safety regulations or standards.
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2. Based on extensive pipeline rupture investigations, the consequence assessment
simplifications, attempting to deal with a large oil release, in all probability are
understating the oil release consequences for various Line 3 route proposals.
The Draft EIS identifies seven specific release locations that were investigated and claims
that these sites along with 42 representative release scenarios can be used to characterize risk
assessment for potential large oil releases and their fate, or affects for the possible Line 3
preferred or alternate routes.4 The study apparently is trying to avoid modeling a wide range
of water body types/situations should oil be spilled into them. One of the critical factors that
can affect new pipeline route selection, relates to the amount of oil that can be released into
the sensitive waters, which can vary considerably by route. The technical parameters
identified in Section 1 above are critical to verifying if the claimed pipeline potential release
volumes are reasonable. It should be noted that the oil release volumes have not been made
public in the Draft EIS so no verification can be made as to the oil spill “simplification”
assertions claimed in the Draft EIS documents. Without the additional technical details
identified in Section 1, in my opinion, an EIS concerning an oil pipeline route selection is
highly incomplete, even negligent.
I also need to comment on the attempt to characterize that new pipelines are somehow better
than older more vintage pipelines. Even new modern steel pipelines are not invincible to
introduction of various anomalies or imperfections that can grow and fail as a rupture at a
later time. The explanation that pipeline threats fall into three major categories can be
misleading and set up pipeline operators for a rupture failure.5 One has to be very careful
when using or applying industry standards as such standards require application of certain
experiences that may not be identified in such references, even for those standards where
only certain sections are incorporated by reference into federal pipeline safety regulation.
For example, some of the most insidious pipeline threats are related to a family of so-called
“third party damage” type threats that fail, usually as a rupture at a later date. One does not
have to hit a pipeline to introduce such threats to a pipeline. The point being if pipeline
operators start to believe their own stories about new pipelines being invincible, they avoid
or shortcut the management processes intended to prevent pipeline failure. Even on new
pipelines, especially on large pipeline projects involving billions of dollars, the pipeline
management can lose control of their quality administration/quality control (“QA/QC”)
processes through the many lifecycle stages of a pipeline, that can render QA/QC ineffective
4

Stantec Consulting Services Inc., RPS/ASA, Dynamic Risk Assessment Systems Inc. (“Stantec
Report”), “Line 3 Replacement Project: Assessment of Accidental Releases: Technical Report,”
January 13, 2017, p. 1.10.
5
Draft EIS, Chapter 10.1.2.1, “Threats to Crude Oil Transportation by Pipeline Systems,” May
15, 2017, p. 10-6.
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at avoiding introduction of anomalies to the pipeline, even new pipelines. Numerous failures
have served as the initiator for U.S. integrity management regulatory development after too
many pipeline rupture tragedies and the regulatory focus was not on just older more vintage
pipelines for very good reasons.
3. The portrayal that a pipeline failure “full bore rupture is an unlikely event” is
extremely misleading.6
I often see the argument that developing an oil release case as a full bore rupture is a
“conservative” approach as it creates the misimpression that a full bore failure releases the
greatest amount of oil that can be released on a pipeline. In reality, a rupture is a high rate
pipeline release from a pipeline that has failed because of pipeline fracture mechanics
forming a large opening in the pipe, usually fishmouth shaped for liquid pipelines, that have
failed from anomalies in the pipe that have grown to defect size. Ruptures are high rate
releases that can be very difficult to remotely identify depending on many factors associated
with liquid compressibility, the systems hydraulic and elevation profiles, as well as mainline
valve selection and placement. Liquid pipeline rupture releases usually lower the pressure
curve of the pipeline segment, increasing the rate of oil release fed from both sides of the
failure point, well above pump design pumping limits. These transient changes, as well as
the impact of compressible hydrocarbon liquid unpacking in the mainline, make timely
remote rupture identification very challenging. A liquid pipeline rupture can quickly release
large volumes of oil depending on many factors. It is disingenuous to convey that rupture
release volumes are bounded by full bore pipeline failure events. Liquid pipeline ruptures
are not that uncommon and only a minority of ruptures are full bore, or guillotine like
failures. Technically the statement may not be false, but it conveys a false level of safety.
For example, the July 1, 2011 ExxonMobil operated Silvertip Pipeline failed as a full bore or
guillotine-like rupture caused by the Yellowstone River at flood stage uncovering the buried
pipeline in an area of previously known river scouring (other nearby pipelines in the general
area had previously ruptured from river forces). The uncovered thick pipe then failed from
excessive vortex vibration created by the flowing floodwaters over a girth weld heat affected
zone, or HAZ, resulting in a 360 degree circumferential crack failure and full bore release.
The Silvertip Pipeline is basically an approximately 50-mile long pipeline flowing downhill,
with the Yellowstone River crossing the pipeline’s low point. Specially designed remote
operated quick acting valves installed on the pipeline on either side of the Yellowstone River
crossing were not commanded closed until considerable amounts of conventional crude oil

6

Stantec Report., “Section 5.2.1 Full Bore Rupture is an Unlikely Event” January 13, 2017, p.
5.149.
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had been released. This conventional oil spread over 80 miles downstream, and spill
response plans were highly ineffective at oil containment during the flood stage. At that time
the Silvertip Pipeline was known to also move dilbit. Had dilbit been in that pipeline river
crossing at the time of the rupture, the spill cleanup would have, in all probability, replaced
the Enbridge Line 6B Marshall, MI pipeline rupture as one of the most expensive onshore
pipeline rupture oil spill cleanups in the U.S. In March 2013, ExxonMobil did experience a
pipeline rupture on their Pegasus Pipeline in Mayflower, AR that released dilbit. That line
remains down to this day.
4. Failure probability or risk assessment analysis based on Canadian or U.S. federal
pipeline safety reporting databases are fatally flawed for various reasons.
I often see risk assessment approaches trying to utilize Canadian or U.S. pipeline safety
databases to predict or assess the probability of future failure on a specific pipeline. Often
such analyses utilize a normalization approach such as probability per mile of pipeline from a
certain threat category. There are problems with such a simplistic approach. For one, there
are considerable errors in the reported databases that even the regulator cannot correct. More
importantly, the databases are not auditable, subject to independent verification that the files
are truly accurate. For many reasons, historical PHMSA/OPS as well as Canadian pipeline
database files can be inadequate and incomplete so as to make their use in assigning risk
probability inappropriate or inadequate, for a specific pipeline operation, even with
“normalization” attempts such as releases per pipeline mile. While PHMSA has made
considerable attempts to make pipeline incident/accident information reported to the agency
public, reports are often filed before sufficient information can be supplied to accurately
complete a pipeline failure report. It is well known that numerous initial reports are not
accurately updated. This can be especially problematic as to actual cause, or released
volumes, which historically have been found to be inaccurate or misleading. In my
experience, I have seen probability analysis abuses based on such databases on both sides of
the fence, usually to drive false agendas or preordained conclusions about pipelines. These
databases should be applied with great caution.
More importantly, it is not an incident database frequency that is relevant to a specific
pipeline and its location, but the management approach utilized in the pipeline’s siting,
design, construction, operation, and maintenance of the system through its long lifecycle.
This is one reason why in the early 2000s, U.S. federal integrity management pipeline safety
regulation was implemented, after several pipeline rupture tragedies, to address major
regulatory deficiencies observed from too many pipeline rupture failures. Canadian
regulations in this area, developed after U.S. efforts, do not emulate the U.S. regulations
concerning integrity management approaches. While not specifically identified, U.S. federal
pipeline integrity management regulation is especially focused on utilizing management
Accufacts Inc.
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practices intended to prevent pipeline ruptures.
Pipeline integrity management
implementation in the U.S. is not an overly complex matter, but over the past fifteen years
since its implementation it has met with mixed success in preventing pipeline ruptures.
While I can appreciate the allure to use probability risk analysis, such an approach is
inappropriate in determining a pipeline route. Historical pipeline database files do not
predict nor represent future risk probabilities on a specific pipeline system in a specific
location. Other more important considerations should be utilized in routing decisions, and an
EIS should incorporate these additional considerations such as those identified in Section 1
that are clearly missing in the Draft EIS.
5. Routing pipelines to avoid HCAs misses the intent of such integrity management efforts
in U.S. federal minimum pipeline safety regulations.
There are currently over 200,000 miles of liquid transmission pipeline in the U.S. Over forty
percent of this mileage involves pipelines that could affect HCAs as defined by that
regulation. Although HCAs should be easily identified in possible pipeline routing decisions,
the intent of HCAs was not to avoid such potential high consequence areas, but to ensure that
multiple management processes were in play to prevent pipeline failure in such locations.
Integrity management regulation mimics process safety management approaches on many
fronts in that possible threats to pipeline integrity need to be identified, assessed in a
timely/frequent manner, and addressed well before such threats or multiple threats that can
interact, result in a pipeline failure, especially pipeline rupture. These various threats will be
pipeline specific and depend on many factors such as location and environment and,
importantly, the pipeline management approach.
6. Dilbit oil spill risk and cleanup are not adequately addressed in the Draft EIS.
The proposed new pipeline will be designed to move conventional crude oil as well as
Canadian diluted bitumen or “dilbit.” Such batch movement will complicate the remote
monitoring and identification of possible pipeline releases, especially pipeline rupture.
Pipeline route selection can play an important role in the ability of a pipeline operator to
design a pipeline for more rapid rupture release detection. Despite attempts to misconvey the
impression, dilbits are not likely to act like conventional heavy crude oil when spilled from a
pipeline. The Stantec Report does not resolve whether a dilbit oil spill will sink or float, in a
particular environment. This is an important consideration when addressing the risks and
effectiveness of proposed oil spill response plans in/near sensitive waters. Dilbits can
experience a wide range of compositions, even varying throughout the year, as the pipeline
tariff specification are usually driven by viscosity maximums in which a gravity tariff
specification plays a much lesser role on pipeline operation. Prudence would dictate that in
Accufacts Inc.
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the absence of such clear demonstrable public agreement, a worst case oil spill scenario and
response plan should be assumed for a dilbit release (that some dilbit will sink and other oil
constituents will float on water, as demonstrated by the Enbridge Line 6B Marshall, MI
rupture release). It should be mentioned that the worst case approach defined in federal
pipeline oil spill response regulation (49CFR§194.105) does not adequately capture a worst
case release from a pipeline rupture, and its associated transient release dynamics that
substantially increase release rates well above pumping design rates.
7. The Draft EIS fails to address the major pipeline route alternatives to the proper level
of analysis and review.
The Draft EIS presents six possible major pipeline route alternatives (Applicant’s preferred,
RA-03, SA-04, RA-06, RA-07, & RA-08) as well as a series of minor possible reroutes.7
While these figures attempt to identify sensitive HCA receptors that might be near the
various proposed major routes, the figures do not adequately present all the major routes (i.e.,
SA-04) to permit a full comparison. None of the route descriptions provide the information
identified in Section 1 above which are needed to make an informed pipeline routing
decision. Pipeline routing decisions should be based on a more complete EIS, not the
incomplete Draft EIS.
8. Pinhole releases.
Because the Draft EIS mentions “pinhole” releases, Accufacts has been asked to briefly
comment on such release events.8 Pinhole releases are usually slow rate oil leaks that can
still cause great environmental damage depending on their location and time to eventually
detect. Such pipeline releases have been getting more attention in pipeline operation
because:
1) such releases through minor holes or small cracks are almost impossible to remotely
detect via internal (SCADA) leak detection systems,
2) external leak detection currently applied on limited pipeline mileage in highly
sensitive areas has a very mixed bag of success,
3) the released oil doesn’t always rise to the surface of the pipeline right-of-way, making
identification by patrol surveillance unreliable, and

7

Draft EIS, Chapter 10, “Figures 10.4-2 through 10.4-9,” May 15, 2017.
Draft EIS, Chapter 10.2.4.2.2, “Pinhole Leak Analysis for the Applicant’s Preferred Route and
Certificate of Need Pipeline Alternatives,” May 15, 2017, p. 10-20.
8

Accufacts Inc.

Page 7 of 9
Appx. 56

4) such pinhole anomalies aren’t always identifiable by current inline inspection
technology (“ILI” or smart pigs), or other means of technical detection such as sound
balls that are passed internally in a pipeline, or pressure loss.
As discussed in Section 4 above, the probability of a pipeline system incurring pinhole leaks
is very pipeline specific, with a lower probability more likely in new pipelines that have
incorporated certain protocols such as: welding QA/QC procedures and radiological
inspection into their new pipeline construction, implementing hydrotesting protocols not
spelled out in current U.S. hydrotesting regulations, and avoiding, as required in federal
regulations, stray current interactions that can cause pipeline metal loss. Such protocols, in
excess of federal regulations and industry standards, may not be implemented by a pipeline
management focused on getting a new multibillion dollar pipeline project quickly into
operation. With such protocols in play, however, a new pipeline is more likely not to
develop pinhole leaks.
Conclusion
It is very important to recognize that risks assessment approaches provided in the Draft EIS are
not codified in U.S pipeline federal safety regulations for very good reasons. The attempts to
characterize or quantify pipeline risks as low risks can be very reckless, especially if such
attempts are based on databases that don’t represent a particular pipeline’s management
approaches or location. The introduction of various threats that can result in a release can be
very pipeline specific even for new pipelines. Attempts to normalize pipeline risks per year, per
mile, etc., on such systems may not adequately capture risks that can vary considerably through a
pipeline’s long life cycle or the very long life of the project. Pipeline project life can easily
exceed many decades, well beyond 50 years, if not indefinitely.
A previous Accufacts report discussing the various life cycle stages of a pipeline, while focused
on gas transmission pipelines, also applies to liquid transmission pipelines.9 This referenced
report illustrates how the various stages of a pipeline’s lifecycle can introduce different threats
that can result in failure over its long life if mismanaged. Such threats can be especially critical
if attempts to characterize pipeline risks as low risk miss or ignore that inappropriate
management approaches can prove unsuccessful at addressing various risks at different stages.
The cracking risks on the existing current Line 3 that have resulted in significant reduction in
maximum operating pressure, or MOP, illustrate this point. Such shortcutting can be particularly
problematic if decision makers and management start to believe their own story of low risks and

9

Accufacts Inc., “Increasing MAOP on Gas Transmission Pipelines,” March 31, 2006 at
http://www.pstrust.org.
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fail to effectively implement management processes intended to prevent such threat introductions
to a particular pipeline. Another classical example I am seeing in way too many pipeline rupture
failure investigations is the over use or over reliance on ILI assessment tools to deal with
pipeline threats that can result in pipeline failure, when the tool’s technical capabilities have not
adequately advanced, been publicly demonstrated with field verification digs, or used wisely to
justify such dependence.
I have also observed, especially on multibillion dollar projects, all too often a focus to cut
corners to rush such projects to operation to generate cash flow, which can result in
understatement of risk that the public and the environment might ultimate have to bear for such
shortsightedness. Even in such costly projects, the pipeline operator should be able to readily
demonstrate to the public that they have the project under control during all its life cycle stages.
In the case of a new Line 3, as presented in Section 1, the elevation and hydraulic profiles are at
the core foundation of a prudent siting determination. From the above, it should be obvious that,
concerning a new Line 3 pipeline routing selection, the Draft EIS is incomplete. Additional very
critical information is needed and should be required for public review before the Minnesota
Department of Commence proceeds with a pipeline route decision if it is determined a new Line
3 pipeline is warranted.

Richard B. Kuprewicz,
President,
Accufacts Inc.
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Curriculum Vitae.
Richard B. Kuprewicz

8040 161st Ave NE, #435
Redmond, WA 98052

Tel: 425-802-1200 (Office)
E-mail: kuprewicz@comcast.net

Profile:

As president of Accufacts Inc., I specialize in gas and liquid pipeline investigation, auditing, risk
management, siting, construction, design, operation, maintenance, training, SCADA, leak
detection, management review, emergency response, and regulatory development and
compliance. I have consulted for various local, state and federal agencies, NGOs, the public, and
pipeline industry members on pipeline regulation, operation and design, with particular emphasis
on operation in unusually sensitive areas of high population density or environmental sensitivity.

Employment:

Accufacts Inc.

1999 – Present

Pipeline regulatory advisor, incident investigator, and expert witness on all matters related to gas
and liquid pipeline siting, design, operation, maintenance, risk analysis, and management.
Position:
Duties:

President
> Full business responsibility
> Technical Expert

Alaska Anvil Inc.

1993 – 1999

Engineering, procurement, and construction (EPC) oversight for various clients on oil production
facilities, refining, and transportation pipeline design/operations in Alaska.
Position:
Duties:

Process Team Leader
> Led process engineers group
> Review process designs
> Perform hazard analysis
> HAZOP Team leader
> Assure regulatory compliance in pipeline and process safety management

ARCO Transportation Alaska, Inc.

1991 - 1993

Oversight of Trans Alaska Pipeline System (TAPS) and other Alaska pipeline assets for Arco
after the Exxon Valdez event.
Position:
Duties:

Senior Technical Advisor
> Access to all Alaska operations with partial Arco ownership
> Review, analysis of major Alaska pipeline projects

ARCO Transportation Co.

1989 – 1991

Responsible for strategic planning, design, government interface, and construction of new gas
pipeline projects, as well as gas pipeline acquisition/conversions.
Position:
Duties:

Manager Gas Pipeline Projects
> Project management
> Oil pipeline conversion to gas transmission
> New distribution pipeline installation
> Full turnkey responsibility for new gas transmission pipeline, including FERC
filing

Appx. 59

Four Corners Pipeline Co.

1985 – 1989

Managed operations of crude oil and product pipelines/terminals/berths/tank farms operating in
western U.S., including regulatory compliance, emergency and spill response, and
telecommunications and SCADA organizations supporting operations.
Position:
Duties:

Vice President and Manager of Operations
> Full operational responsibility
> Major ship berth operations
> New acquisitions
> Several thousand miles of common carrier and private pipelines

Arco Product CQC Kiln

1985

Operations manager of new plant acquisition, including major cogeneration power generation,
with full profit center responsibility.
Position:
Duties:

Plant Manager
> Team building of new facility that had been failing
> Plant design modifications and troubleshooting
> Setting expense and capital budgets, including key gas supply negotiations
> Modification of steam plant, power generation, and environmental controls

Arco Products Co.

1981 - 1985

Operated Refined Product Blending, Storage and Handling Tank Farms, as well as Utility and
Waste Water Treatment Operations for the third largest refinery on the west coast.
Position:
Duties:

Operations Manager of Process Services
> Modernize refinery utilities and storage/blending operations
> Develop hydrocarbon product blends, including RFGs
> Modification of steam plants, power generation, and environmental controls
> Coordinate new major cogeneration installation, 400 MW plus

Arco Products Co.

1977 - 1981

Coordinated short and long-range operational and capital planning, and major expansion for two
west coast refineries.
Position:
Duties:

Manager of Refinery Planning and Evaluation
> Establish monthly refinery volumetric plans
> Develop 5-year refinery long range plans
> Perform economic analysis for refinery enhancements
> Issue authorization for capital/expense major expenditures

Arco Products Co.

1973 - 1977

Operating Supervisor and Process Engineer for various major refinery complexes.
Position:
Duties:

Operations Supervisor/Process Engineer
> FCC Complex Supervisor
> Hydrocracker Complex Supervisor
> Process engineer throughout major integrated refinery improving process yield
and energy efficiency
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Qualifications:
Currently serving as a member representing the public on the federal Technical Hazardous Liquid
Pipeline Safety Standards Committee (THLPSSC), a technical committee established by
Congress to advise PHMSA on pipeline safety regulations.
Committee members are appointed by the Secretary of Transportation.
Served seven years, including position as its chairman, on the Washington State Citizens
Committee on Pipeline Safety (CCOPS).
Positions are appointed by the governor of the state to advise federal, state, and local
governments on regulatory matters related to pipeline safety, routing, construction, operation
and maintenance.
Served on Executive subcommittee advising Congress and PHMSA on a report that culminated in
new federal rules concerning Distribution Integrity Management Program (DIMP) gas distribution
pipeline safety regulations.
As a representative of the public, advised the Office of Pipeline Safety on proposed new liquid
and gas transmission pipeline integrity management rulemaking following the pipeline tragedies
in Bellingham, Washington (1999) and Carlsbad, New Mexico (2000).
Member of Control Room Management committee assisting PHMSA on development of pipeline
safety Control Room Management (CRM) regulations.
Certified and experienced HAZOP Team Leader associated with process safety management
and application.
Education:
MBA (1976)
BS Chemical Engineering (1973)
BS Chemistry (1973)
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Pepperdine University, Los Angeles, CA
University of California, Davis, CA
University of California, Davis, CA

Publications in the Public Domain:
1. “An Assessment of First Responder Readiness for Pipeline Emergencies in the State of Washington,” prepared for
the Office of the State Fire Marshall, by Hanson Engineers Inc., Elway Research Inc., and Accufacts Inc., and
dated June 26, 2001.
2. “Preventing Pipeline Failures,” prepared for the State of Washington Joint Legislative Audit and Review
Committee (“JLARC”), by Richard B. Kuprewicz, President of Accufacts Inc., dated December 30, 2002.
3. “Pipelines - National Security and the Public’s Right-to-Know,” prepared for the Washington City and County
Pipeline Safety Consortium, by Richard B. Kuprewicz, dated May 14, 2003.
4. “Preventing Pipeline Releases,” prepared for the Washington City and County Pipeline Safety Consortium, by
Richard B. Kuprewicz, dated July 22, 2003.
5. “Pipeline Integrity and Direct Assessment, A Layman’s Perspective,” prepared for the Pipeline Safety Trust by
Richard B. Kuprewicz, dated November 18, 2004.
6.

“Public Safety and FERC’s LNG Spin, What Citizens Aren’t Being Told,” jointly authored by Richard B. Kuprewicz,
President of Accufacts Inc., Clifford A. Goudey, Outreach Coordinator MIT Sea Grant College Program, and Carl
M. Weimer, Executive Director Pipeline Safety Trust, dated May 14, 2005.

7.

“A Simple Perspective on Excess Flow Valve Effectiveness in Gas Distribution System Service Lines,” prepared
for the Pipeline Safety Trust by Richard B. Kuprewicz, dated July 18, 2005.

8.

“Observations on the Application of Smart Pigging on Transmission Pipelines,” prepared for the Pipeline Safety
Trust by Richard B. Kuprewicz, dated September 5, 2005.

9.

“The Proposed Corrib Onshore System - An Independent Analysis,” prepared for the Centre for Public Inquiry by
Richard B. Kuprewicz, dated October 24, 2005.

10. “Observations on Sakhalin II Transmission Pipelines,” prepared for The Wild Salmon Center by Richard B.
Kuprewicz, dated February 24, 2006.
11. “Increasing MAOP on U.S. Gas Transmission Pipelines,” prepared for the Pipeline Safety Trust by Richard B.
Kuprewicz, dated March 31, 2006. This paper was also published in the June 26 and July 1, 2006 issues of the
Oil & Gas Journal and in the December 2006 issue of the UK Global Pipeline Monthly magazines.
12. “An Independent Analysis of the Proposed Brunswick Pipeline Routes in Saint John, New Brunswick,” prepared
for the Friends of Rockwood Park, by Richard B. Kuprewicz, dated September 16, 2006.
13. “Commentary on the Risk Analysis for the Proposed Emera Brunswick Pipeline Through Saint John, NB,” by
Richard B. Kuprewicz, dated October 18, 2006.
14. “General Observations On the Myth of a Best International Pipeline Standard,” prepared for the Pipeline Safety
Trust by Richard B. Kuprewicz, dated March 31, 2007.
15. “Observations on Practical Leak Detection for Transmission Pipelines – An Experienced Perspective,” prepared
for the Pipeline Safety Trust by Richard B. Kuprewicz, dated August 30, 2007.
16. “Recommended Leak Detection Methods for the Keystone Pipeline in the Vicinity of the Fordville Aquifer,” prepared
for TransCanada Keystone L.P. by Richard B. Kuprewicz, President of Accufacts Inc., dated September 26, 2007.
17. “Increasing MOP on the Proposed Keystone XL 36-Inch Liquid Transmission Pipeline,” prepared for the Pipeline
Safety Trust by Richard B. Kuprewicz, dated February 6, 2009.
18. “Observations on Unified Command Drift River Fact Sheet No 1: Water Usage Options for the current Mt.
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Redoubt Volcano threat to the Drift River Oil Terminal,” prepared for Cook Inletkeeper by Richard B. Kuprewicz,
dated April 3, 2009.
19. “Observations on the Keystone XL Oil Pipeline DEIS,” prepared for Plains Justice by Richard B. Kuprewicz,
dated April 10, 2010.
20. “PADD III & PADD II Refinery Options for Canadian Bitumen Oil and the Keystone XL Pipeline,” prepared for the
Natural Resources Defense Council (NRDC), by Richard B. Kuprewicz, dated June 29, 2010.

21. “The State of Natural Gas Pipelines in Fort Worth,” prepared for the Fort Worth League of Neighborhoods by
Richard B. Kuprewicz, President of Accufacts Inc., and Carl M. Weimer, Executive Director Pipeline Safety Trust,
dated October, 2010.
22. “Accufacts’ Independent Observations on the Chevron No. 2 Crude Oil Pipeline,” prepared for the City of Salt
Lake, Utah, by Richard B. Kuprewicz, dated January 30, 2011.
23. “Accufacts’ Independent Analysis of New Proposed School Sites and Risks Associated with a Nearby HVL
Pipeline,” prepared for the Sylvania, Ohio School District, by Richard B. Kuprewicz, dated February 9, 2011.
24. “Accufacts’ Report Concerning Issues Related to the 36-inch Natural Gas Pipeline and the Application of
Appleview, LLC Premises: 7009 and 7010 River Road, North Bergen, NJ,” prepared for the Galaxy Towers
Condominium Association Inc., by Richard B. Kuprewicz, dated February 28, 2011.
25. “Prepared Testimony of Richard B . Kuprewicz Evaluating PG&E’s Pipeline Safety Enhancement Plan,” submitted
on behalf of The Utility Reform Network (TURN), by Richard B . Kuprewicz, Accufacts Inc., dated January 31, 2012.
26. “Evaluation of the Valve Automation Component of PG&E’s Safety Enhancement Plan,” extracted from full
testimony submitted on behalf of The Utility Reform Network (TURN), by Richard B . Kuprewicz, Accufacts
Inc., dated January 31, 2012, Extracted Report issued February 20, 2012.
27. “Accufacts’ Perspective on Enbridge Filing to NEB for Modifications on Line 9 Reversal Phase I Project,” prepared
for Equiterre Canada, by Richard B . Kuprewicz, Accufacts Inc., dated April 23, 2012.
28. “Accufacts’ Evaluation of Tennessee Gas Pipeline 300 Line Expansion Projects in PA & NJ,” prepared for the
Delaware RiverKeeper Network, by Richard B. Kuprewicz, Accufacts Inc., dated June 27, 2012.
29. “Impact of an ONEOK NGL Pipeline Release in At-Risk Landslide and/or Sinkhole Karst Areas of Crook County,
Wyoming,” prepared for landowners, by Richard B. Kuprewicz, Accufacts Inc., and submitted to Crook County
Commissioners, dated July 16, 2012.
30. “Impact of Processing Dilbit on the Proposed NPDES Permit for the BP Cherry Point Washington Refinery,”
prepared for the Puget Soundkeeper Alliance, by Richard B. Kuprewicz, Accufacts Inc., dated July 31, 2012.
31. “Analysis of SWG’s Proposed Accelerated EVPP and P70VSP Replacement Plans, Public Utilities Commission of
Nevada Docket Nos. 12-02019 and 12-04005,” prepared for the State of Nevada Bureau of Consumer Protection, by
Richard B. Kuprewicz, Accufacts Inc., dated August 17, 2012.
32. “Accufacts Inc. Most Probable Cause Findings of Three Oil Spills in Nigeria,” prepared for Bohler Advocaten, by
Richard B. Kuprewicz, Accufacts Inc., dated September 3, 2012.
33. “Observations on Proposed 12-inch NGL ONEOK Pipeline Route in Crook County Sensitive or Unstable Land
Areas,” prepared by Richard B. Kuprewicz, Accufacts Inc., dated September 13, 2012.
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34. “Findings from Analysis of CEII Confidential Data Supplied to Accufacts Concerning the Millennium Pipeline
Company L.L.C. Minisink Compressor Project Application to FERC, Docket No. CP11-515-000,” prepared by Richard B.
Kuprewicz, Accufacts Inc., for Minisink Residents for Environmental Preservation and Safety (MREPS), dated
November 25, 2012.
35. “Supplemental Observations from Analysis of CEII Confidential Data Supplied to Accufacts Concerning Tennessee
Gas Pipeline’s Northeast Upgrade Project,” prepared by Richard B. Kuprewicz, Accufacts Inc., for Delaware
RiverKeeper Network, dated December 19, 2012.
36. “Report on Pipeline Safety for Enbridge’s Line 9B Application to NEB,” prepared by Richard B. Kuprewicz, Accufacts
Inc., for Equiterre, dated August 5, 2013.
37. “Accufacts’ Evaluation of Oil Spill Joint Investigation Visit Field Reporting Process for the Niger Delta Region of Nigeria,”
prepared by Richard B. Kuprewicz for Amnesty International, September 30, 2013.
38. “Accufacts’ Expert Report on ExxonMobil Pipeline Company Silvertip Pipeline Rupture of July 1, 2011 into the
Yellowstone River at the Laurel Crossing,” prepared by Richard B. Kuprewicz, November 25, 2013.
39. “Accufacts Inc. Evaluation of Transco’s 42-inch Skillman Loop submissions to FERC concerning the Princeton Ridge, NJ
segment,” prepared by Richard B. Kuprewicz for the Princeton Ridge Coalition, dated June 26, 2014, and submitted to
FERC Docket No. CP13-551.
40. Accufacts report “DTI Myersville Compressor Station and Dominion Cove Point Project Interlinks,” prepared by Richard
B. Kuprewicz for Earthjustice, dated August 13, 2014, and submitted to FERC Docket No. CP13-113-000.
41. “Accufacts Inc. Report on EA Concerning the Princeton Ridge, NJ Segment of Transco’s Leidy Southeast Expansion
Project,” prepared by Richard B. Kuprewicz for the Princeton Ridge Coalition, dated September 3, 2014, and submitted
to FERC Docket No. CP13-551.
42. Accufacts’ “Evaluation of Actual Velocity Critical Issues Related to Transco’s Leidy Expansion Project,” prepared by
Richard B. Kuprewicz for Delaware Riverkeeper Network, dated September 8, 2014, and submitted to FERC Docket No.
CP13-551.
43. “Accufacts’ Report to Portland Water District on the Portland – Montreal Pipeline,” with Appendix, prepared by
Richard B. Kuprewicz for the Portland, ME Water District, dated July 28, 1014.
44. “Accufacts Inc. Report on EA Concerning the Princeton Ridge, NJ Segment of Transco’s Leidy Southeast Expansion
Project,” prepared by Richard B. Kuprewicz and submitted to FERC Docket No. CP13-551.
45. Review of Algonquin Gas Transmission LLC’s Algonquin Incremental Market (“AIM Project”), Impacting the Town of
Cortlandt, NY, FERC Docket No. CP14-96-0000, Increasing System Capacity from 2.6 Billion Cubic Feet (Bcf/d) to 2.93
Bcf/d,” prepared by Richard B. Kuprewicz, and dated Nov, 3, 2014.
46. Accufacts’ Key Observations dated January 6, 2015 on Spectra’s Recent Responses to FERC Staff’s Data Request on the
Algonquin Gas Transmission Proposal (aka “AIM Project”), FERC Docket No. CP 14-96-000) related to Accufacts’ Nov. 3,
2014 Report and prepared by Richard B. Kuprewicz.
47. Accufacts’ Report on Mariner East Project Affecting West Goshen Township, dated March 6, 2015, to Township
Manager of West Goshen Township, PA, and prepared by Richard B. Kuprewicz.
48. Accufacts’ Report on Atmos Energy Corporation (“Atmos”) filing on the Proposed System Integrity Projects (“SIP”) to the
Mississippi Public Service Commission (“MPSC”) under Docket No. 15-UN-049 (“Docket”), prepared by Richard B. Kuprewicz,
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dated June 12, 2015.

49. Accufacts’ Report to the Shwx’owhamel First Nations and the Peters Band (”First Nations”) on the Trans Mountain Expansion
Project (“TMEP”) filing to the Canadian NEB, prepared by Richard B. Kuprewicz, dated April 24, 2015.
50. Accufacts Report Concerning Review of Siting of Transco New Compressor and Metering Station, and Possible
New Jersey Intrastate Transmission Pipeline Within the Township of Chesterfield, NJ (“Township”), to the
Township of Chesterfield, NJ, dated February 18, 2016.
51. Accufacts Report, “Accufacts Expert Analysis of Humberplex Developments Inc. v. TransCanada Pipelines Limited
and Enbridge Gas Distribution Inc.; Application under Section 112 of the National Energy Board Act, R.S.C. 1985, c.
N-7,” dated April 26, 2016, filed with the Canadian Nation Energy Board (NEB).
52. Accufacts Report, “ A Review, Analysis and Comments on Engineering Critical Assessments as proposed in PHMSA’s Proposed
Rule on Safety of Gas Transmission and Gathering Pipelines,” prepared for Pipeline Safety Trust by Richard B. Kuprewicz,
dated May 16, 2016.
53. Accufacts’ Report on Atmos Energy Corporation (“Atmos”) filing to the Mississippi Public Utilities Staff, “Accufacts Review of
Atmos Spending Proposal 2017 – 2021 (Docket N. 2015-UN-049),” prepared by Richard B. Kuprewicz, dated August 15, 2016.
54. Accufacts Report, “Accufacts Review of the U.S. Army Corps of Engineers (USACE) Environmental Assessment (EA) for the
Dakota Access Pipeline (“DAPL”),” prepared for Earthjustice by Richard B. Kuprewicz, dated October 28, 2016.
55. Accufacts’ Report on Mariner East 2 Expansion Project Affecting West Goshen Township, dated January 6, 2017,
to Township Manager of West Goshen Township, PA, and prepared by Richard B. Kuprewicz.
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION
121 Seventh Place East Suite 350
St. Paul, MN 55101-2147
Honorable Commissioners Lange, Lipschultz, Tuma, Schuerger, Sieben
BEFORE THE MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS
600 North Robert Street
St. Paul, Minnesota 55101
Honorable Administrative Law Judge Ann O’Reilly
BEFORE THE MINNESOTA DEPARTMENT OF COMMERCE
85 7th Place East, Suite 280
St. Paul, MN 55101-2198
Jamie MacAlister, Environmental Review Manager

In the Matters of the Applications of
Enbridge Energy, Limited Partnership
for a Certificate of Need
And Routing Permit for the
Line 3 Replacement Project

PUC Docket Nos.
OAH Docket Nos.

PL-9/PPL-15-137
PL-9/CN-14-916
65-2500-32764
65-2500-33377

FRIENDS OF THE HEADWATERS

RESPONSE TO THE MINNESOTA DEPARTMENT OF COMMERCE
LINE 3 DRAFT ENVIRONMENTAL IMPACT STATEMENT
Dockets CN-14-916, PPL-15-137
JULY 10, 2017

/s/Richard Smith
Richard Smith
President, Friends of the Headwaters
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FRIENDS OF THE HEADWATERS

RESPONSE TO THE MINNESOTA DEPARTMENT OF COMMERCE
LINE 3 DRAFT EIS - Dockets CN-14-916, PPL-15-137
JULY 10, 2017

Ms. Jamie MacAlister, Environmental Review Manager
Minnesota Department of Commerce
85 7th Place East, Suite 280
St. Paul, MN 55101-2198
Dear Ms. MacAlister,
The attached report was prepared at the request of Friends of the Headwaters.
“Accufacts Review of the Draft Environmental Impact Statement
For the Line 3 Pipeline Project Prepared
for the Minnesota Department of Commerce”
Richard Kuprewicz
President
Accufacts, Inc.
(CV attached)
Sincerely,

Richard Smith
President, FOH

Friends of the Headwaters
P.O.Box 583
Park Rapids, MN 56470
www.friendsoftheheadwaters.org
www.facebook.com/savemississippiheadwaters
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Accufacts Inc.
“Clear Knowledge in the Over Information Age”

8040 161 st Ave NE, #435
Redmond, WA 98052
Ph (425) 802-1200
Fax (805 980-4204
kuprewicz@comcast.net

Date: July 9, 2017
To:

Richard Smith
President
Friends of the Headwaters

To be filed electronically to: Pipeline.Comments@state.mn.us
Docket Nos. CN-14-916 & PPL-15-137
Re: Accufacts Review of the Draft Environmental Impact Statement for the Line 3
Pipeline Project Prepared for the Minnesota Department of Commerce
Accufacts Inc. (“Accufacts”) was asked to perform a technical review of the Draft
Environmental Impact Statement for the Line 3 Pipeline Project (“Draft EIS”) prepared for the
Minnesota Department of Commerce with a primary emphasis on Chapters 10 and 12 dealing
with accidental crude oil releases and cumulative potential effects, respectively.1 The Draft EIS
attempts to analyze a proposed new 36-inch pipeline route to transport both conventional and
dilbit crude oils. A new pipeline would replace the existing 34-inch Enbridge pipeline which is
to be abandoned. The 34-inch pipeline is currently operating under a pressure reduction
limitation because of numerous serious anomalies on that line that could lead to rupture if not
remediated. U.S. federal minimum pipeline safety regulations do not permit permanent pipeline
pressure reduction as an acceptable approach toward assuring pipeline integrity to avoid rupture,
for various good reasons.2 As outlined in further detail below, Accufacts finds the Draft EIS
pipeline route analyses and comparisons woefully inadequate. Among other things, the Draft
EIS fails to provide clear oil pipeline information needed for a complete release engineering
analysis reflecting true oil pipeline hydraulics and release dynamics, especially pipeline rupture,
for the presented possible pipeline routes. Such release volumes and their associated
consequences can be instrumental in prudently selecting a new pipeline route. An attached CV
outlines some of my extensive experience to comment on this pipeline matter.
In reviewing the Draft EIS, Accufacts has the following major observations:
1.

1
2

Critical pipeline technical information is missing concerning the various presented
pipeline route options.

Posted at website https://mn.gov/commerce/energyfacilities/resource.html?id=34695.
49CFR§195.452(h)(1)(i) Temporary pressure reduction.
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In determining route options for a liquid pipeline, certain basic information is needed to
evaluate the suitability of possible routes. The Draft EIS is missing this important critical
technical information. Such critical pipeline route information is missing in the Draft EIS
and should not be excluded from public review. For various route options an EIS should,
for example, incorporate:
1. the pipeline elevation profile (approximate elevation vs approximate milepost, or
“MP”),
2. a line indicating the Maximum Operating Pressure(s), or MOP(s), on the elevation
profile,
3. a hydraulic profile at the design rate case for the control crude oil case (various
additional rates may be included as well for large elevation changes) on the elevation
profile,
4. location of mainline valves and their type of operation (e.g., manual, remote,
automatic), as well as specific safety design if warranted,
5. general location/type of critical leak detection monitoring devices by milepost, and
6. identification by milepost range of High Consequence Areas, or HCAs.
With the exception of HCAs, the above noted information is often made public in Canadian
pipeline filings to the National Energy Board, or NEB, the agency chartered with approval
of interprovincial liquid transmission pipelines.3 The above information is essential to
permit an independent validation/determination of pipeline hydraulics, safety margins, and
oil release volumes along the pipeline routes, and the pipeline’s potential to influence
sensitive receptors. None of the above information is provided for the route alternatives
mentioned in the Draft EIS. The above technical information concerning route selection
are details that many pipeline operators don’t grasp, so it can be understandable if nonpipeline operators or engineers may not realize their importance in pipeline routing
decisions. The incomplete Draft EIS as presented will most likely result in an uninformed
decision concerning pipeline routing that will significantly increase the risks to the public
and the environment.
3

Canadian pipeline integrity management approaches differ from U.S. pipeline integrity
management regulatory approaches. For example, in Canada HCAs are not utilized nor defined
in their pipeline safety regulations or standards.
Accufacts Inc.
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2. Based on extensive pipeline rupture investigations, the consequence assessment
simplifications, attempting to deal with a large oil release, in all probability are
understating the oil release consequences for various Line 3 route proposals.
The Draft EIS identifies seven specific release locations that were investigated and claims
that these sites along with 42 representative release scenarios can be used to characterize risk
assessment for potential large oil releases and their fate, or affects for the possible Line 3
preferred or alternate routes.4 The study apparently is trying to avoid modeling a wide range
of water body types/situations should oil be spilled into them. One of the critical factors that
can affect new pipeline route selection, relates to the amount of oil that can be released into
the sensitive waters, which can vary considerably by route. The technical parameters
identified in Section 1 above are critical to verifying if the claimed pipeline potential release
volumes are reasonable. It should be noted that the oil release volumes have not been made
public in the Draft EIS so no verification can be made as to the oil spill “simplification”
assertions claimed in the Draft EIS documents. Without the additional technical details
identified in Section 1, in my opinion, an EIS concerning an oil pipeline route selection is
highly incomplete, even negligent.
I also need to comment on the attempt to characterize that new pipelines are somehow better
than older more vintage pipelines. Even new modern steel pipelines are not invincible to
introduction of various anomalies or imperfections that can grow and fail as a rupture at a
later time. The explanation that pipeline threats fall into three major categories can be
misleading and set up pipeline operators for a rupture failure.5 One has to be very careful
when using or applying industry standards as such standards require application of certain
experiences that may not be identified in such references, even for those standards where
only certain sections are incorporated by reference into federal pipeline safety regulation.
For example, some of the most insidious pipeline threats are related to a family of so-called
“third party damage” type threats that fail, usually as a rupture at a later date. One does not
have to hit a pipeline to introduce such threats to a pipeline. The point being if pipeline
operators start to believe their own stories about new pipelines being invincible, they avoid
or shortcut the management processes intended to prevent pipeline failure. Even on new
pipelines, especially on large pipeline projects involving billions of dollars, the pipeline
management can lose control of their quality administration/quality control (“QA/QC”)
processes through the many lifecycle stages of a pipeline, that can render QA/QC ineffective
4

Stantec Consulting Services Inc., RPS/ASA, Dynamic Risk Assessment Systems Inc. (“Stantec
Report”), “Line 3 Replacement Project: Assessment of Accidental Releases: Technical Report,”
January 13, 2017, p. 1.10.
5
Draft EIS, Chapter 10.1.2.1, “Threats to Crude Oil Transportation by Pipeline Systems,” May
15, 2017, p. 10-6.
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at avoiding introduction of anomalies to the pipeline, even new pipelines. Numerous failures
have served as the initiator for U.S. integrity management regulatory development after too
many pipeline rupture tragedies and the regulatory focus was not on just older more vintage
pipelines for very good reasons.
3. The portrayal that a pipeline failure “full bore rupture is an unlikely event” is
extremely misleading.6
I often see the argument that developing an oil release case as a full bore rupture is a
“conservative” approach as it creates the misimpression that a full bore failure releases the
greatest amount of oil that can be released on a pipeline. In reality, a rupture is a high rate
pipeline release from a pipeline that has failed because of pipeline fracture mechanics
forming a large opening in the pipe, usually fishmouth shaped for liquid pipelines, that have
failed from anomalies in the pipe that have grown to defect size. Ruptures are high rate
releases that can be very difficult to remotely identify depending on many factors associated
with liquid compressibility, the systems hydraulic and elevation profiles, as well as mainline
valve selection and placement. Liquid pipeline rupture releases usually lower the pressure
curve of the pipeline segment, increasing the rate of oil release fed from both sides of the
failure point, well above pump design pumping limits. These transient changes, as well as
the impact of compressible hydrocarbon liquid unpacking in the mainline, make timely
remote rupture identification very challenging. A liquid pipeline rupture can quickly release
large volumes of oil depending on many factors. It is disingenuous to convey that rupture
release volumes are bounded by full bore pipeline failure events. Liquid pipeline ruptures
are not that uncommon and only a minority of ruptures are full bore, or guillotine like
failures. Technically the statement may not be false, but it conveys a false level of safety.
For example, the July 1, 2011 ExxonMobil operated Silvertip Pipeline failed as a full bore or
guillotine-like rupture caused by the Yellowstone River at flood stage uncovering the buried
pipeline in an area of previously known river scouring (other nearby pipelines in the general
area had previously ruptured from river forces). The uncovered thick pipe then failed from
excessive vortex vibration created by the flowing floodwaters over a girth weld heat affected
zone, or HAZ, resulting in a 360 degree circumferential crack failure and full bore release.
The Silvertip Pipeline is basically an approximately 50-mile long pipeline flowing downhill,
with the Yellowstone River crossing the pipeline’s low point. Specially designed remote
operated quick acting valves installed on the pipeline on either side of the Yellowstone River
crossing were not commanded closed until considerable amounts of conventional crude oil
6

Stantec Report., “Section 5.2.1 Full Bore Rupture is an Unlikely Event” January 13, 2017, p.
5.149.
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had been released. This conventional oil spread over 80 miles downstream, and spill
response plans were highly ineffective at oil containment during the flood stage. At that time
the Silvertip Pipeline was known to also move dilbit. Had dilbit been in that pipeline river
crossing at the time of the rupture, the spill cleanup would have, in all probability, replaced
the Enbridge Line 6B Marshall, MI pipeline rupture as one of the most expensive onshore
pipeline rupture oil spill cleanups in the U.S. In March 2013, ExxonMobil did experience a
pipeline rupture on their Pegasus Pipeline in Mayflower, AR that released dilbit. That line
remains down to this day.
4. Failure probability or risk assessment analysis based on Canadian or U.S. federal
pipeline safety reporting databases are fatally flawed for various reasons.
I often see risk assessment approaches trying to utilize Canadian or U.S. pipeline safety
databases to predict or assess the probability of future failure on a specific pipeline. Often
such analyses utilize a normalization approach such as probability per mile of pipeline from a
certain threat category. There are problems with such a simplistic approach. For one, there
are considerable errors in the reported databases that even the regulator cannot correct. More
importantly, the databases are not auditable, subject to independent verification that the files
are truly accurate. For many reasons, historical PHMSA/OPS as well as Canadian pipeline
database files can be inadequate and incomplete so as to make their use in assigning risk
probability inappropriate or inadequate, for a specific pipeline operation, even with
“normalization” attempts such as releases per pipeline mile. While PHMSA has made
considerable attempts to make pipeline incident/accident information reported to the agency
public, reports are often filed before sufficient information can be supplied to accurately
complete a pipeline failure report. It is well known that numerous initial reports are not
accurately updated. This can be especially problematic as to actual cause, or released
volumes, which historically have been found to be inaccurate or misleading. In my
experience, I have seen probability analysis abuses based on such databases on both sides of
the fence, usually to drive false agendas or preordained conclusions about pipelines. These
databases should be applied with great caution.
More importantly, it is not an incident database frequency that is relevant to a specific
pipeline and its location, but the management approach utilized in the pipeline’s siting,
design, construction, operation, and maintenance of the system through its long lifecycle.
This is one reason why in the early 2000s, U.S. federal integrity management pipeline safety
regulation was implemented, after several pipeline rupture tragedies, to address major
regulatory deficiencies observed from too many pipeline rupture failures. Canadian
regulations in this area, developed after U.S. efforts, do not emulate the U.S. regulations
concerning integrity management approaches. While not specifically identified, U.S. federal
pipeline integrity management regulation is especially focused on utilizing management
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practices intended to prevent pipeline ruptures.
Pipeline integrity management
implementation in the U.S. is not an overly complex matter, but over the past fifteen years
since its implementation it has met with mixed success in preventing pipeline ruptures.
While I can appreciate the allure to use probability risk analysis, such an approach is
inappropriate in determining a pipeline route. Historical pipeline database files do not
predict nor represent future risk probabilities on a specific pipeline system in a specific
location. Other more important considerations should be utilized in routing decisions, and an
EIS should incorporate these additional considerations such as those identified in Section 1
that are clearly missing in the Draft EIS.
5. Routing pipelines to avoid HCAs misses the intent of such integrity management efforts
in U.S. federal minimum pipeline safety regulations.
There are currently over 200,000 miles of liquid transmission pipeline in the U.S. Over forty
percent of this mileage involves pipelines that could affect HCAs as defined by that
regulation. Although HCAs should be easily identified in possible pipeline routing decisions,
the intent of HCAs was not to avoid such potential high consequence areas, but to ensure that
multiple management processes were in play to prevent pipeline failure in such locations.
Integrity management regulation mimics process safety management approaches on many
fronts in that possible threats to pipeline integrity need to be identified, assessed in a
timely/frequent manner, and addressed well before such threats or multiple threats that can
interact, result in a pipeline failure, especially pipeline rupture. These various threats will be
pipeline specific and depend on many factors such as location and environment and,
importantly, the pipeline management approach.
6. Dilbit oil spill risk and cleanup are not adequately addressed in the Draft EIS.
The proposed new pipeline will be designed to move conventional crude oil as well as
Canadian diluted bitumen or “dilbit.” Such batch movement will complicate the remote
monitoring and identification of possible pipeline releases, especially pipeline rupture.
Pipeline route selection can play an important role in the ability of a pipeline operator to
design a pipeline for more rapid rupture release detection. Despite attempts to misconvey the
impression, dilbits are not likely to act like conventional heavy crude oil when spilled from a
pipeline. The Stantec Report does not resolve whether a dilbit oil spill will sink or float, in a
particular environment. This is an important consideration when addressing the risks and
effectiveness of proposed oil spill response plans in/near sensitive waters. Dilbits can
experience a wide range of compositions, even varying throughout the year, as the pipeline
tariff specification are usually driven by viscosity maximums in which a gravity tariff
specification plays a much lesser role on pipeline operation. Prudence would dictate that in
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the absence of such clear demonstrable public agreement, a worst case oil spill scenario and
response plan should be assumed for a dilbit release (that some dilbit will sink and other oil
constituents will float on water, as demonstrated by the Enbridge Line 6B Marshall, MI
rupture release). It should be mentioned that the worst case approach defined in federal
pipeline oil spill response regulation (49CFR§194.105) does not adequately capture a worst
case release from a pipeline rupture, and its associated transient release dynamics that
substantially increase release rates well above pumping design rates.
7. The Draft EIS fails to address the major pipeline route alternatives to the proper level
of analysis and review.
The Draft EIS presents six possible major pipeline route alternatives (Applicant’s preferred,
RA-03, SA-04, RA-06, RA-07, & RA-08) as well as a series of minor possible reroutes.7
While these figures attempt to identify sensitive HCA receptors that might be near the
various proposed major routes, the figures do not adequately present all the major routes (i.e.,
SA-04) to permit a full comparison. None of the route descriptions provide the information
identified in Section 1 above which are needed to make an informed pipeline routing
decision. Pipeline routing decisions should be based on a more complete EIS, not the
incomplete Draft EIS.
8. Pinhole releases.
Because the Draft EIS mentions “pinhole” releases, Accufacts has been asked to briefly
comment on such release events.8 Pinhole releases are usually slow rate oil leaks that can
still cause great environmental damage depending on their location and time to eventually
detect. Such pipeline releases have been getting more attention in pipeline operation
because:
1) such releases through minor holes or small cracks are almost impossible to remotely
detect via internal (SCADA) leak detection systems,
2) external leak detection currently applied on limited pipeline mileage in highly
sensitive areas has a very mixed bag of success,
3) the released oil doesn’t always rise to the surface of the pipeline right-of-way, making
identification by patrol surveillance unreliable, and

7

Draft EIS, Chapter 10, “Figures 10.4-2 through 10.4-9,” May 15, 2017.
Draft EIS, Chapter 10.2.4.2.2, “Pinhole Leak Analysis for the Applicant’s Preferred Route and
Certificate of Need Pipeline Alternatives,” May 15, 2017, p. 10-20.
8
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4) such pinhole anomalies aren’t always identifiable by current inline inspection
technology (“ILI” or smart pigs), or other means of technical detection such as sound
balls that are passed internally in a pipeline, or pressure loss.
As discussed in Section 4 above, the probability of a pipeline system incurring pinhole leaks
is very pipeline specific, with a lower probability more likely in new pipelines that have
incorporated certain protocols such as: welding QA/QC procedures and radiological
inspection into their new pipeline construction, implementing hydrotesting protocols not
spelled out in current U.S. hydrotesting regulations, and avoiding, as required in federal
regulations, stray current interactions that can cause pipeline metal loss. Such protocols, in
excess of federal regulations and industry standards, may not be implemented by a pipeline
management focused on getting a new multibillion dollar pipeline project quickly into
operation. With such protocols in play, however, a new pipeline is more likely not to
develop pinhole leaks.
Conclusion
It is very important to recognize that risks assessment approaches provided in the Draft EIS are
not codified in U.S pipeline federal safety regulations for very good reasons. The attempts to
characterize or quantify pipeline risks as low risks can be very reckless, especially if such
attempts are based on databases that don’t represent a particular pipeline’s management
approaches or location. The introduction of various threats that can result in a release can be
very pipeline specific even for new pipelines. Attempts to normalize pipeline risks per year, per
mile, etc., on such systems may not adequately capture risks that can vary considerably through a
pipeline’s long life cycle or the very long life of the project. Pipeline project life can easily
exceed many decades, well beyond 50 years, if not indefinitely.
A previous Accufacts report discussing the various life cycle stages of a pipeline, while focused
on gas transmission pipelines, also applies to liquid transmission pipelines.9 This referenced
report illustrates how the various stages of a pipeline’s lifecycle can introduce different threats
that can result in failure over its long life if mismanaged. Such threats can be especially critical
if attempts to characterize pipeline risks as low risk miss or ignore that inappropriate
management approaches can prove unsuccessful at addressing various risks at different stages.
The cracking risks on the existing current Line 3 that have resulted in significant reduction in
maximum operating pressure, or MOP, illustrate this point. Such shortcutting can be particularly
problematic if decision makers and management start to believe their own story of low risks and
9

Accufacts Inc., “Increasing MAOP on Gas Transmission Pipelines,” March 31, 2006 at
http://www.pstrust.org.
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fail to effectively implement management processes intended to prevent such threat introductions
to a particular pipeline. Another classical example I am seeing in way too many pipeline rupture
failure investigations is the over use or over reliance on ILI assessment tools to deal with
pipeline threats that can result in pipeline failure, when the tool’s technical capabilities have not
adequately advanced, been publicly demonstrated with field verification digs, or used wisely to
justify such dependence.
I have also observed, especially on multibillion dollar projects, all too often a focus to cut
corners to rush such projects to operation to generate cash flow, which can result in
understatement of risk that the public and the environment might ultimate have to bear for such
shortsightedness. Even in such costly projects, the pipeline operator should be able to readily
demonstrate to the public that they have the project under control during all its life cycle stages.
In the case of a new Line 3, as presented in Section 1, the elevation and hydraulic profiles are at
the core foundation of a prudent siting determination. From the above, it should be obvious that,
concerning a new Line 3 pipeline routing selection, the Draft EIS is incomplete. Additional very
critical information is needed and should be required for public review before the Minnesota
Department of Commence proceeds with a pipeline route decision if it is determined a new Line
3 pipeline is warranted.

Richard B. Kuprewicz,
President,
Accufacts Inc.
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In the Matter of the Application of
Enbridge Energy, Limited Partnership for a
Certificate of Need for the Line 3
Replacement Project in Minnesota from the
North Dakota Border to the Wisconsin
Border

MPUC PL-9/CN-14-916;
OAH 65-2500-32764

In the Matter of the Application of
Enbridge Energy, Limited Partnership for a
Routing Permit for the Line 3 Replacement
Project in Minnesota from the North
Dakota Border to the Wisconsin Border

MPUC PL-9/PPL-15-137;
OAH 65-2500-33377

COMMENTS OF FRIENDS OF THE HEADWATERS ON
LINE 3 PROJECT FINAL EIS ADEQUACY
I.

INTRODUCTION
Thank you for the opportunity to comment on the Final Environmental Impact Statement

(FEIS) prepared by the Minnesota Department of Commerce (DOC-EERA) for the Line 3
project. Friends of the Headwaters (FOH) is a volunteer, grassroots organization composed of
people who live, work, and recreate in the unique and fragile Minnesota geography that is
threatened by this proposed crude oil pipeline.
In the very limited time available, FOH has reviewed as much of the FEIS as possible,
Our conclusion is that the FEIS still does not meet the “adequacy” standard set forth in the
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Minnesota Environmental Policy Act (MEPA), Minn. Stat. § 116D.04. The deficiencies are both
procedural and substantive:
1. No DNR and MPCA comments, fully available to the public, as required by MEPA;
2. Improperly narrow purpose and need for the project, unlawfully restricting the range
of alternatives analyzed fully;
3. Improper reliance on Enbridge’s false claims about the physical footprint and the life
of the project, skewing the results;
4. No analysis of possible or probable site-specific impacts from a major oil spill in the
most sensitive areas along the proposed route, compared to alternatives;
5. No analysis of cumulative impact of routing multiple pipelines along the same
pipeline corridors, or including likely future pipelines in the same corridor;
6. An improperly slanted and misleading analysis of the SA-04 alternative, needless
analysis of infeasible oil-by-rail alternative, and misleading “no action” alternative;
7. Inadequate and sometimes nonexistent responses to comments on the earlier draft
environmental impact statement (DEIS); and
8. Nonexistent analysis of financial assurance for mitigation options.
Many of the problems with the FEIS are, FOH believes, the inevitable outcome of
artificial and unrealistic deadlines for the environmental review of a project of this size and
complexity. That leads inevitably to too heavy reliance on data and analysis from the project
proponent, it forces shortcuts, e.g. the generic descriptions of potential oil spill impacts, and it
fails to give the decision-maker, in this case, the Minnesota Public Utilities Commission (PUC)
the information and analysis it needs to make a proper judgment on whether the benefits of this
proposed project outweigh the risks.
The PUC, like most state agencies, operates according to its own rules and priorities.
Evaluation of environmental impacts is not at the heart of its mission or its expertise. Yet, under

Appx. 85

Minnesota law, the PUC owes particular duties to the environment and the public that transcend
the narrow rules on large energy facilities.
•

The PUC cannot permit a project that threatens to pollute, impair, or destroy
Minnesota’s natural resources if a feasible and prudent alternative is available.
Economic considerations alone cannot be the basis for letting such a project proceed.
Minn. Stat. § 116D.04, subd. 6.

•

The PUC has a fiduciary duty to protect the public trust in Minnesota’s waters.

•

The PUC may not transfer eminent domain authority to a private entity unless the
project meets the constitutional “public use” standard in the Fifth Amendment.

•

The PUC must act consistently with Minnesota’s overall policy to reduce greenhouse
gas emissions.

That is why it is so critical that the PUC’s judgment be informed by a fair and complete
analysis of the potential environmental impacts of this project, of alternatives that might do less
potential damage, and of mitigation measures that could reduce the environmental risk. Let’s be
clear. Enbridge’s proposed Line 3 will cut through the area with the cleanest lakes, rivers, and
streams in the state outside the Boundary Waters Canoe Area. It will pass through areas with
extremely high susceptibility to groundwater and drinking water contamination. It will drive
through the region of the state with the highest retention of wetlands, and some of the best wild
rice habitat in the world. It will skirt extremely sensitive areas like the La Salle Lake Scientific
and Natural Area and State Recreation Area, not to mention the iconic headwaters of the
Mississippi River in Itasca State Park.
The risk of a major oil spill like the one in Marshall, Michigan in 2010 near the
Kalamazoo River that this company poorly managed is quite real, and the PUC needs to know
what the impact of such a spill (or larger one) could be to some of Minnesota’s most vulnerable
landscapes, and whether those impacts can be avoided
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This FEIS does not contain that information. We do not know what would happen if a
20,000 barrel “diluted bitumen” spill happened near the wild rice stands north of Itasca State
Park. We do not know what would happen if a big spill happened in the central sands region
north of Park Rapids, where the sandy soil is porous and the drinking water aquifers are already
suffering from contamination. Because of deficiencies like that, this FEIS does not give the
members of the PUC the information they need to understand the risks this project poses, or to
discharge their statutory and constitutional duties justly and fairly. For reasons explained later in
this comment, the entire environmental review process in this case has been unfair, important
views have been precluded, and the results have unfortunately been preordained.
The remedy is to send this back to DOC, insist on written public comments from the
Minnesota DNR and MPCA, and direct the preparation of a supplemental EIS that meets
MEPA’s standards. Until an EIS is prepared that meets that test, the certificate of need and
route permit proceedings before the PUC on this project should be suspended.
II.

ARGUMENT
A. THE FEIS DOES NOT INCLUDE PUBLIC COMMENTS FROM THE
AGENCIES WITH SPECIAL EXPERTISE IN ENVIRONMENTAL EFFECTS.
THAT VIOLATES THE MINNESOTA ENVIRONMENTAL POLICY ACT.

The Minnesota Environmental Policy Act (MEPA) requires that:
Prior to the preparation of a final environmental impact statement, the
governmental unit responsible for the statement shall consult with and request the
comments of every governmental office which has jurisdiction by law or special
expertise with respect to any environmental effect involved. Copies of the drafts
of such statements and the comments and views of the appropriate offices shall be
made available to the public. The final detailed environmental impact statement
and the comments received thereon shall precede final decisions on the proposed
action and shall accompany the proposal through an administrative review
process.
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Minn. Stat. § 116D.04, subd. 6a (emphasis added). That closely tracks language in the
National Environmental Policy Act (NEPA), 42 U.S.C. § 4332(C)(“Prior to making any detailed
statement, the [lead agency] shall consult with and obtain the comments of any Federal agency
which has jurisdiction by law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and views of the appropriate Federal,
State, and local agencies, which are authorized to develop and enforce environmental standards,
shall be made available to the President, the Council on Environmental Quality, and to the public
. . . and shall accompany the proposal through the existing agency review process.”)
That, of course, imposes an implied duty on those agencies to prepare comments. The
Council on Environmental Quality (CEQ), which is responsible for interpreting NEPA for the
federal agencies, has made that explicit:
Federal agencies with jurisdiction by law or special expertise with respect to any
environmental impact involved and agencies which are authorized to develop and
enforce environmental standards shall comment on statements within their
jurisdiction, expertise, or authority. . . . A federal agency may reply that it has no
comment. If a cooperating agency is satisfied that its views are adequately
reflected in the environmental impact statement, it should reply that it has no
comment.
40 C.F.R. § 1503.2 [Duty to comment](emphasis added).
In the federal practice, then, it is routine and expected that agencies like the U.S. Forest
Service or the U.S. Fish and Wildlife Service will comment on EISs prepared by agencies like
the Bureau of Land Management (BLM). 1 Those comments become part of the official record,
they are used by members of the public to direct and support their advocacy efforts, and they
often play a central role in judicial review of the adequacy of environmental impact statements.
E.g. Western Watershed Project v. Kraalyenbrink, 632 F.3d 472, 492 (9th Cir. 2010)(BLM EIS
1

The U.S. Environmental Protection Agency (EPA) has an explicit statutory duty to submit comments. 42 U.S.C. §
7609(a).
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inadequate because no reasoned response to adverse comments from U.S. Fish and Wildlife
Service, EPA, and state agencies); Center for Biological Diversity v. US Forest Service, 349 F.3d
1157, 1169 (9th Cir. 2003)(Forest Service EIS inadequate because of insufficient response to
responsible opposing views from agencies); National Audubon Soc’y v. Dept. of Navy, 422 F.3d
174 (4th Cir. 2005)(Navy EIS inadequate, focus on adverse comments from fish and wildlife
agencies); see generally Michael C. Blumm and Maria Nelson, Pluralism and the Environment
Revisited: The Role of Comment Agencies in NEPA Litigation, 37 Vt. L. Rev. 5 (2012)(review
of impact of agency comments in NEPA cases).
Here, that process has been short-circuited. The relevant agencies—the Minnesota DNR
and the MPCA—have entered into an agreement with the Department of Commerce that they
will not submit comments that the public can review and incorporate into their own advocacy
efforts. It appears that there has been correspondence between DOC and the environmental
agencies, but we have no idea whether the staff at the agencies with the “special expertise” on
environmental impacts here are satisfied with the environmental impact statement that has been
produced. Anecdotal evidence suggests that many are not.
When many of these same issues came up in the Sandpiper proceedings a couple of years
ago, the environmental agencies were quite critical of the environmental analysis that had been
done. The MPCA proposed an alternative route which would avoid most of the sensitive areas
that Enbridge’s proposed Sandpiper (and Line 3) would run through and still deliver crude oil to
Enbridge’s Superior terminal. See generally Stine/Landwehr letter to Scott Ek, dated April 28,
2015); MPCA comment letter, dated October 29, 2014; DNR comment letter, dated January 23,
2014. The MPCA also agreed that a route like the proposed SA-04, which would run much
more directly from the tar sands region in Alberta to the refineries and terminals in the Chicago
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area, mostly through flat farmland where there would be easy access if a spill occurred, would
pose even less of an environmental threat, and deserved a thorough analysis.
It is reasonable to infer that that kind of information and analysis provided in Sandpiper
would have come from DNR and the MPCA again in this case. The only major difference is that
now Enbridge wants to run even more dangerous “diluted bitumen” through the line, which
would likely only amplify the concerns of the environmental agencies. Because of the MOU
among the agencies, however, that information is not available to the public or to the PUC. That
directly violates the requirements of Minn. Stat. § 116D.04, subd. 6a, and is sufficient reason
alone to find the FEIS inadequate.
Not only does the PUC need an honest, unfiltered analysis from the DNR and the MPCA
to exercise its duties fairly, but the public is entitled to that as well. The public does not have the
resources and expertise agencies like the DNR and the MPCA do, and those agencies have an
obligation to make sure those resources and that expertise serve the interests of Minnesota’s
water, its environment, and the public interest. Those agencies cannot do that if this unlawful
MOU binds their hands.
To get into compliance with the express requirement of MEPA at Minn. Stat. § 116D.04,
subd. 6a, the PUC must request, receive, and make public formal comments from the MPCA and
the DNR as part of a supplemental EIS process. The absence of that in this case is reason
enough to find the FEIS inadequate.
B. THE ENTIRE FEIS IS COMPROMISED BY ITS FAILURE TO DESCRIBE THE
PROPOSED PROJECT’S FOOTPRINT ACCURATELY.
Obviously, an environmental impact statement cannot assess environmental effects
adequately without an accurate description of the project’s “footprint.” Guidance from
Minnesota’s Environmental Quality Board (EQB) states that:
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The project description is the most important item in the EAW. It must be
completed thoroughly and accurately. . . . Clear, complete and detailed project
descriptions are essential to understanding the potential for environmental effects
. . . The detailed description should be focused on aspects of the project that may
directly or indirectly manipulate, alter or impact the physical or natural
environment.
EQB, EAW Guidelines for Preparing Environmental Assessment Worksheets (2013),
https://www.eqb.state.mn.us/sites/default/files/documents/EAW%20guidelines%202013%20revi
sion.pdf.
FOH’s comments on the DEIS contained a set of recommendations from a pipeline safety
consultant on the kind of information needed to provide a useful description of this project: the
pipeline elevation profile, a line indicating maximum operating pressure on the elevation profile,
a hydraulic profile at the design rate case for the control crude oil case on the elevation profile,
location of mainline valves and their type of operation (manual, remote, automatic), the general
location/type of critical leak detection monitoring devices by milepost, and identification by
milepost of high consequence areas. Accufacts report, FOH comment on DEIS. None of those
items has been added to the FEIS, and DOC has offered no rationale for failing to include that
information.
In its comments on the draft EIS, FOH also explained why Enbridge’s acreage estimates
were likely understated by 40% or more. FOH comment, 14, 15, 23-31. The primary reason
was that building a pipeline through hilly terrain like that south of Clearbrook to Park Rapids
results in a much wider right-of-way than Enbridge claims in its proposal. Side-hill cuts to
create 50-foot work pads, deep cuts at the crests of hills, and very wide construction ROWs in
terrain steeper than 6 or 7 degrees exponentially increase the amount of land disturbed. The
MinnCan pipeline along the same route demonstrated that with the environmental footprint
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sometimes exceeding 400 feet. Of course, these are the same areas where the natural resources
are the most sensitive.
DOC’s only response was to say they “assume[] the requested route and ROW will be
adequate and the applicant will comply.” The consequence is that the environmental impacts of
this project, particularly in the construction phase, are seriously underestimated, and particularly
so in some of the most sensitive areas, such as the La Salle Valley area north of Itasca State Park.
The FEIS needs to use the experience of other pipeline projects, including the MinnCan pipeline
construction, to make accurate estimates about the amount and type of land that will actually be
disturbed before making an assessment of environmental impacts. Failure to do so compromises
much of the FEIS’s analysis.
The FEIS also accepts Enbridge’s premise that the life span of the project will be 30
years. Obviously, pipelines like this have been in service much longer than that, including
several of Enbridge’s pipelines including the old Line 3. By using an implausible assumption
about project life span, the FEIS again understates the full environmental impacts of the project.
FOH recommends a lifespan assumption of more like 50 years so that the EIS’s calculations can
be more accurate.
C. THE FEIS’S FAILURE TO ASSESS POTENTIAL SITE-SPECIFIC IMPACTS
FROM AN OIL SPILL AT PARTICULARLY FRAGILE ROUTE LOCATIONS
DENIES THE PUC AND THE PUBLIC THE INFORMATION AND ANALYSIS
THEY NEED TO UNDERSTAND THE POTENTIAL ENVIRONMENTAL
EFFECTS OF THIS PROJECT.
Under NEPA, the rule is that “[r]easonable forecasting and speculation is . . . implicit in
NEPA, and we must reject any attempt by agencies to shirk their responsibilities under NEPA by
labeling any and all discussions of future environmental effects as ‘crystal ball inquiry.’ If it is
reasonably possible to analyze the environmental consequences in an EIS . . ., the agency is
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required to perform that analysis.” Pacific Rivers Council v. U.S. Forest Service, 689 F.3d 1012,
1026-27 (9th Cir. 2012)(rejecting forest plan EIS that did not analyze site-specific impacts on
fish)(citations omitted). The “reasonably possible” test has been a bedrock principle in the
NEPA case law for decades. E.g. California v. Block, 690 F.2d 753 (9th Cir. 1982).
The DOC has, however, from the beginning, refused to assess site-specific impacts from
an oil spill along Line 3’s route. Their argument has been the one rejected in cases like Pacific
River Council, that “[t]he specific impacts of large oil releases are highly dependent on incidentspecific factors that are impossible to predict with certainty.” Instead, DOC has provided only
the following:
1. Projections for how far oil would travel in the first 24 hours after a spill at seven
selected locations under several sets of circumstances;
2. Blanks where numbers ought to be, redacted because of Enbridge’s claim that the
data on how much oil could spill is non-public; and
3. Generic discussions about environmental impacts oil spills can have.
That does not give either the public or the PUC the information it needs. Before
approving or rejecting this pipeline proposal, the public and the PUC reasonably want to know
what would happen if a Kalamazoo-type spill occurred near the Mississippi headwaters, in the
wetlands and wild rice habitat north of Itasca State Park, in the central sands area with its
vulnerable aquifers and already-compromised drinking water supplies, into the Straight River, a
nationally recognized trout stream, and in other sensitive areas along the route. How far could
the oil travel? What would it do to wetlands, rivers, lakes, and groundwater? What would be the
impact on drinking water supplies? What would be the fish, wildlife and plant life impacts?
Could a spill be cleaned up without doing additional damage? What would a clean-up cost?
What would it take to compensate for natural resource losses? None of that is in the FEIS.
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Many of the comments on the DEIS, including FOH’s, identified particular locations
where the potential impact of a spill could be especially severe. FOH focused, not surprisingly,
on the Mississippi Headwaters area, but also on the Wild Rice River/Wild Rice Lakes and the
wetland complex surrounding the area near the river headwaters, the La Salle Valley, the Straight
River, the porous soil areas in the Central Sands region, and the high-amenity and high-value
lake country north of Park Rapids. Other intervenors focused on particular places in the ceded
territories where the signatory tribes exercise their treaty hunting, fishing, and gathering rights.
With adequate time, the DOC (along with the DNR and the MPCA and tribal resource
managers) could have focused on the locations of the greatest concern to natural resource
managers and the public. They could have analyzed where the oil from a large spill could
possibly go in those locations, used the catalog of natural resources in the area and the literature
on oil spill (and especially “dilbit” spill) effects, and projected potential damages to drinking
water, fish, wildlife, plants, and cultural/historic resources at those places. They could then have
followed up with assessments of clean-up costs (both financially and potential further harm to
the environment) and the potential compensation that would be required to cover drinking water
problems, natural resource damages, and public and private property damages. That would have
given the PUC and the public a much clearer picture of the potential environmental impacts
along the proposed route.
Instead the PUC and the public are asked to extrapolate from so-called representative
samples, make estimates about “worst case” spill amounts (since that information is not available
to the public) and scenarios, and project possible water and resource damages. Although the
analysis improved from the DEIS to the FEIS, it still does not meet the requirement the courts
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construing NEPA have found—that site-specific impacts be assessed as soon as “reasonably
possible.”
D. THE FEIS DOES NOT ADEQUATELY ANALYZE CUMULATIVE IMPACTS
OF “CORRIDOR FATIGUE” FROM THIS PROJECT OR LIKELY FUTURE
ENBRIDGE PIPELINE PROJECTS
The Environmental Quality Board’s (EQB) rules require that environmental impact
statements must contain “for the proposed project and each major alternative, . . . a thorough but
succinct discussion of potentially significant adverse or beneficial [environmental, economic,
employment, and sociological] effects generated, be they direct, indirect, or cumulative.” Minn.
R. 4410.2300, subp. H (emphasis added). 2 A “cumulative impact” is defined in CEQ’s rules as
“the impact on the environment which results from the incremental impact of the action when
added to other past, present, and reasonably foreseeable future actions. . . . Cumulative impacts
can result from individually minor but collectively significant actions.” 40 C.F.R. § 1508.7; see
Delaware Riverkeeper Network v. FERC, 753 F.3d 1304 (D.C. Cir. 2014)(finding environmental
assessment of pipeline deficient for failure to evaluate cumulative effects of reasonably
foreseeable projects).
The “cumulative impact” discussion in this FEIS is insufficient for at least three reasons:
1.

It does not include an analysis of Sandpiper—the pipeline Enbridge has already
proposed along the same corridor to carry light crude from the Bakken shale
formation in North Dakota.

2. It does not include an analysis of the proposed new Line 66 through the existing
pipeline corridor through Wisconsin, which is even more likely with the retirement of
2

In Citizens Advocating for Responsible Dev. (CARD) v. Kandiyohi County Bd. of Comm’rs, 713 N.W.2d 817
(Minn. 2006), the Court found a distinction in the EQB rules between “cumulative impacts,” to be considered in
deciding whether a generic EIS should be prepared under Minn. R. 4410.3800, and “cumulative potential effects,” to
be considered in deciding whether a
project-specific EIS is needed under Minn. R. 4410.1700, subp. 7. Minn. R. 4410.2300, subp. H, the relevant rule
provision in this case, adds a third phrase—“cumulative effects”—to which the Minnesota courts have not yet
decided whether a third definition might apply.
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Enbridge Line 5 under the Straits of Mackinac a strong possibility. 3
3. It does not analyze the combined impact of running multiple pipelines in the same
corridors in Minnesota, a key element of Minnesota pipeline policy to date.
First, refusing to analyze the impact of the proposed Sandpiper pipeline is inexcusable.
Sandpiper was proposed to be located within a few feet of the Line 3 project. Enbridge withdrew
its application for Sandpiper, but has since described that project as “on hold” (as does the
supplemental EIS for the Line 67 project, U.S. Department of State, Supplemental
Environmental Impact Statement,
https://www.state.gov/e/enr/applicant/applicants/environmentalreview/). Enbridge of course
denies that it will go forward with Sandpiper, but that is a classic “segmentation” strategy,
designed to forestall the evaluation of the environmental impacts of all the likely projects in a
defined geographic area. See generally Delaware Riverkeeper, 753 F.3d at 1314-15.
Similarly, a new Line 66 along Enbridge’s Wisconsin corridor, twinning the existing Line
61, also easily meets the “reasonable foreseeability” test. It is “sufficiently likely to occur that a
person of ordinary prudence would take it into account in reaching a decision.” Northwest
Bypass Group v. U.S. Army Corps of Engineers, 552 F. Supp. 2d 97 (D.N.H. 2008)(collecting
cases). These are projects for which Enbridge has done extensive planning—the route is clear,
the likely desired transport capacity of the proposed 42 inch pipeline is highly predictable, and
the environmental impact issue is the same. What would be the impact of an additional pipeline
in the same corridor as Line 3 in Minnesota, feeding into the Line 61 corridor through
Wisconsin? FOH acknowledges that DOC added some general discussion of possible future
projects in the FEIS, but the FEIS clearly does not have the detailed environmental impact of the

3

Line 66 comes close to being a “connected” action that needs to be analyzed
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cumulative impact of Line 3 plus these reasonably foreseeable projects that it needs to meet
MEPA’s standards.
The EQB definition of “cumulative potential effects” is consistent with that conclusion.
As the EQB rule explains:
“Cumulative potential effects” (CPE) means the effect on the environment that
results from the incremental effect of a project in addition to other projects in the
environmentally relevant area that might reasonably be expected to affect the
same environmental resources, including future projects actually planned or for
which a basis of expectation has been laid.
Minn. R. 4410.0200, subp. 11a. The definition goes on to list the factors a responsible
government unit should evaluate to determine if “a basis of expectation has been laid,” “whether
a project is reasonably likely to occur,” or “whether sufficiently detailed information is available
about the project to contribute to the understanding of cumulative potential effects.”
[W]hether any applications for permits have been filed with any units of
government; whether detailed plans and specifications have been prepared for the
project; whether future development is indicated by adopted comprehensive plans
of zoning or other ordinances; whether future development is indicated by historic
or forecasted trends; and any other factors determined to be relevant by the RGU.
Id. For Sandpiper, there is no question those criteria have all been met. Enbridge has not
formally filed for permits for Line 66, but it has surveyed the route, and, if Enbridge ends up
with an extra 300 to 400 thousand barrel per day of tar sands oil through Line 67, and the new tar
sands crude capacity of a new Line 3, it will have no choice but to add to the pipeline capacity
going south from Superior through Wisconsin. As Enbridge acknowledges, It cannot move
diluted bitumen from the tar sands through Line 5, and so its only option to bring it south will be
an additional Line 66. That means it should be included in the necessary cumulative impacts
analysis for this environmental impact statement.
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The FEIS also must evaluate the cumulative environmental impact of continuing the
policy of routing pipelines in existing corridors, many of which were established before modern
environmental laws were enacted. Understanding the cumulative potential effects of
cumulatively adding more and more pipelines to existing corridors in poor locations should be a
central focus of this environmental review. Cumulative impacts of projects in the same
geographical area are the ones where the law clearly requires an analysis in what is otherwise a
project-specific EIS.
To avoid doing this analysis, the DOC relies on language in Minn. R. 4410.0200, subp.
11a which says RGUs may “consider the current aggregate effect of past actions. It is not
required to list or analyze the impacts of individual past actions, unless such information is
necessary to describe the cumulative potential effects.” That tracks the language in a CEQ
guidance. CEQ, Guidance on the Consideration of Past Actions in Cumulative Impacts Analysis
(2005), http://energy.gov/nepa/downloads/guidance-consideration-past-actions-cumulativeeffects-analysis. No one has demanded a detailed analysis of individual past actions, but both
Minnesota and Enbridge have for years followed a policy of putting new pipelines in existing
corridors, even when those corridors have been placed in environmentally sensitive areas. There
are at least 7 pipelines in the corridors west of Clearbrook and six east on to Superior. The
proposed loop south from Clearbrook to Park Rapids is already occupied by the MinnCan
pipeline. Grouping pipelines together creates greater risks—working on one pipeline can
damage another, a breach of one pipeline can trigger problems in others, environmental damages
can multiply—and there is no analysis of those risks in this FEIS. One-by-one assessments of
single projects, when there are past and future projects in the same geographical area and with
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the same likely environmental consequences, takes away much of the value of environmental
review, and violates the requirements of MEPA.
E. THE FEIS ANALYSIS OF ALTERNATIVES TO ENBRIDGE’S PROPOSED
PROJECT IS FATALLY FLAWED.
The Environmental Quality Board’s (EQB) environmental review rules require that EISs
“compare the potentially significant impacts of the proposal with those of reasonable alternatives
to the proposed project.” Minn. R. 4410.2300, subp. G. The rule provides that:
The EIS must address one or more alternatives of each of the following types of
alternatives or provide a concise explanation of why no alternative of a particular
type is included in the EIS: alternative sites, alternative technologies, modified
designs or layouts, modified scale or magnitude, and alternatives incorporating
reasonable mitigation measures identified through comments received during the
comment periods for EIS scoping or for the draft EIS.
Id. The CEQ describes the alternatives requirement as the “heart” of environmental review, 40
C.F.R. § 1502.14, and courts have described it as environmental review’s “linchpin.” Monroe
County Conservation Council, Inc. v. Volpe, 472 F.2d 693 (2nd Cir. 1972). According to an early
landmark case under NEPA, the purpose of the alternatives requirement is:
To ensure that each agency decision maker has before him [sic] and takes into
proper account all possible approaches to a particular project (including total
abandonment of the project) which would alter the environmental impact and the
cost-benefit analysis. Only in that fashion is it likely that the most intelligent,
optimally beneficial decision will ultimately be made.
Calvert Cliffs Coordinating Committee v. U.S. Atomic Energy Commission, 449 F.2d 1109,
1114 (D.C. Cir. 1971).
The FEIS in this case does not contain an adequate consideration of alternatives. The
major deficiencies are that:
1. DOC has accepted as a given Enbridge’s statement that the purpose and need for this
project is to move crude oil to Superior, Wisconsin, when it is obvious that the
purpose and (alleged) need of the project is to get crude oil to refineries in the
Chicago area, the Gulf Coast, and conceivably overseas. That restricted purpose and
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need has inappropriately reduced the scope of alternatives to which the DOC has
given full consideration.
2. DOC’s consideration of the “no action” alternative assumes Enbridge will continue
to use its old Line 3, when it will now most likely replace the old Line 3 with the
expanded capacity of Line 67 the PUC has already approved. The description of the
impact of the “no action” alternative is therefore wholly off-base.
3. The consideration of the “all trains” alternative is essentially useless, because there
is no chance of that alternative ever being seriously considered.
4. DOC’s analysis of the SA-04 alternative is highly misleading and unfair, and
requires a much more thorough review.
Purpose and Effect
The DOC appears to believe that it must accept Enbridge’s definition of its proposal’s
purpose and need that the goal is to get crude oil to its Superior terminal in Wisconsin, which of
course limits the range of alternatives that need full consideration. If that is their position, it is
inconsistent with the case law on the subject.
The basic principle was articulated in Van Abbema v. Fornell, 807 F.2d 633 (7th Cir.
1986), where the court declared that “the evaluation of ‘alternatives’ . . . is to be an evaluation
of alternative means to accomplish the general goal of an action; it is not an evaluation of the
alternative means by which a particular applicant can reach his goals.” Id. at 638. As that same
court recognized a decade later:
The “purpose” of a project is a slippery concept, susceptible of no hard-and-fast
definition. One obvious way for an agency to slip past the strictures of NEPA is
to contrive a purpose so slender as to define competing “reasonable alternatives”
out of consideration (and even out of existence). The federal courts cannot
condone an agency’s frustration of Congressional will. If the agency constricts
the definition of the project’s purpose and thereby excludes what truly are
reasonable alternatives, the EIS cannot fulfill its role.
Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 (7th Cir. 1997); accord
National Parks & Conservation Ass’n v. Bureau of Land Mgmt., 606 F.3d 1058 (9th Cir.
2010).
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Enbridge of course wants to segment its effort into discrete elements to make it
more likely that individual segments can get approved. By permitting Enbridge to
pretend that its goal is just to get oil to the terminal in Superior, however, DOC limits the
range of alternatives to be fully considered. The SA-04 alternative, which does not route
the oil to Superior but instead takes a more direct route from the tar sands to the refineries
in the Chicago area, in Ontario, and perhaps to the Gulf Coast or overseas, is included
only because of the PUC’s order. It gets less than full consideration because it is not
consistent with Enbridge’s claimed purpose and need. That is a mistake, and is
inconsistent with MEPA.
“No action” Alternative
The FEIS accepts Enbridge’s argument that the “no action” alternative is to leave
the old Line 3 in service, with the costs and environmental risks involved. But the courts
have made it clear that “no action” refers to the agency action, not that the project
proponent will do nothing if its proposal is rejected. The discussion of a “no action”
alternative must include a discussion of reasonably foreseeable actions that would result
from an agency not to allow the proposed project. E.g. Young v. General Services
Admin., 99 F.Supp.2d 59 (D.D.C. 2000), aff’d 11 Fed. Appx. 3 (D.C. Cir. 2000). And
CEQ agrees:
Where a choice of “no action” by the agency would result in predictable
actions by others, this consequence of the “no action” alternative should
be included in the analysis. For example, if denial of permission to build a
railroad to a facility would lead to construction of a road and increased
truck traffic, the EIS should analyze this consequence of the “no action”
alternative.
Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act
Regulations, 46 Fed. Reg. 18,026 (1981).
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If the PUC denies Enbridge’s applications for a certificate of need and a route permit for
its proposed new Line 3, the status quo will not require continued operation of the old Line 3.
As the DOC testimony in the certificate of need proceedings acknowledges, it will be the
expanded Line 67 the PUC has already approved that will replace the old Line 3. There will be
environmental consequences, analyzed in the environmental review for the Line 67 expansions,
but they will not be as severe as the potential consequences of keeping the old Line 3 going
beyond its useful life.
The proposed new Line 3, no matter how often Enbridge protests, is not a replacement
of the old Line 3. It is an expansion of Enbridge’s current oil transport capacity through its
Mainline system, and in particular an expansion of its capacity to move tar sands crude—
“diluted bitumen”—to refineries. The “no action” alternative, properly framed, will
significantly reduce the potential environmental impacts, and the FEIS needs to complete that
analysis.
Train Alternatives
DOC has also apparently accepted Enbridge’s contention that, if it cannot build a new
Line 3, it will have no choice but to move the oil through Minnesota by train, and so the FEIS
has a discussion of the potential environmental impacts of moving hundreds of thousands of
barrels of diluted bitumen per day by rail.
That is not a reasonable alternative, it is a straw man, and it skews the environmental
analysis in favor of Enbridge’s proposal. For tar sands, which Enbridge acknowledges will be
100% of what goes through Line 3 in two or three years, rail cars have to be specially made,
they need heating capacity, they come up against weight restrictions, the loading process is time
intensive, and fewer barrels can be carried in a tank car. When the cost of tar sands production
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clearly exceeds the market price, the extra costs of rail transportation are prohibitive. Rail is a
niche market, constituting less than 3 % of overall tar sands shipments, and there is no
possibility that that can or will be expanded to absorb the amount of oil Enbridge wants to
transport through its new Line 3 project.
Canada ships almost no oil by rail, and it never has. The highest amount ever exported
by rail was 178,000 barrels per day. In July 2017, Canadian crude oil exports by rail totaled
92,551 bpd, according to the National Energy Board. https://www.nebone.gc.ca/nrg/sttstc/crdlndptrlmprdct/stt/cndncrdlxprtsrl-eng.html. That is less than one-fourth
of the capacity of just one of the pipeline projects currently proposed.
The FEIS therefore contributes to the dishonest argument and empty threat that “if you
don’t let us build our pipeline, we will put more oil-by-rail traffic through your community.”
The purpose of an EIS is to provide the decision-maker and the public with an objective
analysis of reasonable alternatives. By crediting the threat of oil trains as an alternative to the
proposed new pipeline, the FEIS instead misleads the public and the PUC into concluding that
Enbridge’s proposal is more reasonable. That cannot be reconciled with MEPA’s purpose.
SA-04
As required by the PUC, DOC did some evaluation of the SA-04 alternative in the DEIS
and FEIS. That evaluation has been, however, not just insufficient, but seriously misleading for
several reasons:
1. The FEIS continues to insist that SA-04 is “longer” than Enbridge’s proposal, and
therefore, since shorter is better than longer when it comes to oil pipelines, the FEIS
strongly suggests that Enbridge’s proposal is superior. SA-04 is, of course,
“shorter” than Enbridge’s proposal because it follows a direct route from the tar
sands in Alberta to the refineries in the Chicago area where the oil will actually go.
Enbridge’s proposal, in contrast, follows a convoluted route from the North Dakota
border to Superior, where none or virtually none of the oil will be used, and then
sends the oil down through Wisconsin, again through environmentally sensitive
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landscapes, to arrive at the potential refinery destinations. If the FEIS instead
compares apples to apples, then its “shorter is better than longer” maxim will
redound in SA-04’s favor.
2. The FEIS refuses to draw the qualitative distinction between irreplaceable wetlands,
lakes, rivers, and vulnerable groundwater that is difficult to access with flat farmland
with easy access if a spill were to occur. DOC asserts that is “not its role” to make
that distinction, and so they rely to a considerable extent on simplistic acreage
impacts. That is also misleading. All parties, including Enbridge, have
acknowledged that building pipelines on flat open farmland is the first choice.
Enbridge does not want to do that, however, because it will cost them more. Rather
than simply cataloging natural resource features in the different corridors, the FEIS
needs to draw qualitative distinctions that recognize that polluting irreplaceable
wetlands, lakes, streams, or wild rice stands imposes greater costs than a spill in flat
farmland, with plenty of roads, and few natural resources.
3. The FEIS also makes much of potential impacts of SA-04 in Karst topography in
southeast Minnesota and in wellhead protection areas. No one—least of all FOH—
suggests that oil pipelines can be safely routed through Karst topography like that in
the Driftless Area in southeastern Minnesota, southwestern Wisconsin, or
northeastern Iowa. What the FEIS does not acknowledge, however, is that moving
SA-04 approximately 25 miles to the west in Minnesota eliminates those potential
problems. The FEIS should evaluate the environmental impact of that route with
that modification, or with other mitigation alternatives, in exactly the same way it
makes adjustments in Enbridge’s proposed route.
Without an adequate analysis of alternatives, no EIS can pass the statutory standard in
MEPA. The FEIS falls far short.
F. THE FEIS DOES NOT ADEQUATELY RESPOND TO COMMENTS ON THE
DRAFT ENVIRONMENTAL IMPACT STATEMENT
The Environmental Quality Board (EQB) rules governing environmental review require the
responsible government unit (RGU) to “respond to the timely substantive comments received on
the draft EIS and prepare the EIS.” Minn. R. 4410.2600, subp. 10. The CEQ regulations on
responses to comments require that:
An agency preparing a final environmental impact statement shall assess and
consider comments both individually and collectively, and shall respond by one or
more of the means listed below, stating its response in the final statement.
Possible responses are to:

Appx. 104

(1) Modify alternatives including the proposed action;
(2) Develop and evaluate alternatives not previously given serious
consideration by the agency;
(3) Supplement, improve, or modify its analysis;
(4) Make factual corrections; and
(5) Explain why the comments do not warrant further agency response,
citing the sources, authorities, or reasons which support the agency’s
position and, if appropriate, indicate those circumstances which would
trigger agency reappraisal or further response.
40 C.F.R. § 1503.4(a). The CEQ’s “Forty Most Asked Questions Concerning CEQ’s National
Environmental Policy Act Regulations,” its general guidance for NEPA liaisons, states that:
Normally the responses should result in changes in the text of the EIS, not simply
a separate answer at the back of the document. But, in addition, the agency must
state what its response was, and if the agency decides that no substantive response
to a comment is necessary, it must explain briefly why.
https://energy.gov/sites/prod/files/G-CEQ-40Questions.pdf (Question #29). The leading court
decision on responses to comments under NEPA emphasizes how critical public comments and
agency responses are to the process:
NEPA’s public comment procedures are at the heart of the NEPA review process.
NEPA requires responsible opposing viewpoints to be included in the final EIS.
This reflects the paramount Congressional desire to internalize opposing
viewpoints into the decision-making process to ensure than an agency is
cognizant of all the environmental trade-offs that are implicit in a decision. To
effectuate this aim, NEPA requires not merely public notice, but public
participation in the evaluation of the environmental consequences of a major
federal action.
California v. Block, 690 F.2d 753, 770-71 (9th Cir. 1982). Based on that principle, then, the court
found that, under NEPA:
Agencies are . . . obliged to provide a “meaningful reference” to all responsible
opposing viewpoints concerning the agency’s proposed decision. This standard
requires the agency to identify opposing views found in the comments such that
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“differences in opinion are readily apparent.” Moreover, “there must be good
faith, reasoned analysis in response.”
Id. at 773 (citations omitted).
This FEIS does not meet that standard. Again, because of the artificial deadlines imposed
on the process, most of the “possible responses” in the CEQ rules were precluded from the start.
There simply was no time to “modify the alternatives, including the proposed action” or
“develop and evaluate [new] alternatives” or even “supplement, improve, or modify its analysis.”
All DOC could do is make minor corrections, add some additional data points to the mix, and,
for the most part, “explain why comments did not warrant further agency response.” The time
limits alone made it impossible for DOC to respond to comments at the level required by the
statute.
In addition, though, DOC simply ignored many of the substantive comments it received.
For example, the pipeline safety consultant hired by Friends of the Headwaters pointed out that
critical pipeline route information was missing for the proposed route and the alternatives:
1.

The pipeline elevation profile (approximate elevation at each milepost);

2. A line indicating the maximum operating pressure (MOP) on the elevation profile;
3. A hydraulic profile at the design rate case for the control crude oil case on the
elevation profile;
4. The location of mainline valves and their type of operation, e.g. manual, remote,
automatic) as well as specific safety design if warranted;
5. General location and type of critical leak detection monitoring devices by milepost;
and
6. Identification by milepost range of high consequence areas (HCAs).
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Accufacts report, FOH comment on DEIS. The response was “Thank you for your comments on
the Draft EIS. Available design details are provided in chapter 4 of the FEIS.” App. T-1 at page
96. Chapter 4 contains none of that suggested information.
Likewise, FOH’s consultant pointed out that the DEIS’s risk probability analyses were
likely based on questionable, inaccurate, and misleading data, and, even when accurate, historic
pipeline data was a poor predictor of future risk probabilities. That also got a “Thank you for
your comments on the Draft EIS. Your comment has been considered in the development of the
FEIS.” Id.
FOH of course included and referred to its commentary on the proposed Sandpiper
pipeline in its comments on the Line 3 DEIS. DOC simply declined to consider or respond to
any of that unless it “provid[ed] specific reference to the DEIS.” FEIS at 89. That apparently
excluded anything in those materials that did not contain a page reference, even though all of
those comments referred to specific topical sections in the DEIS. For that material, DOC did not
provide any response at all, not even the perfunctory “thank you” that other comments received.
On several significant material issues FOH raised, again DOC’s response was nonexistent
or perfunctory. Again, as discussed in the section on site-specific impacts, FOH has expressed
concern from the beginning about the upper reaches of the Wild Rice River, the two Wild Rice
Lakes (Upper and Lower), and the La Salle lakes and valley area, north of Itasca State Park, and
urged DOC to analyze the potential impact of a major spill in those areas. These are large and
fragile wetland areas, saturated combinations of gyttja and peat with upwelling groundwater
where, FOH believes, mitigation of an oil spill would mean the wetlands’ destruction. Access
would be very difficult. The likelihood of downstream contamination into the Wild Rice River
and Lower Rice Lake could devastate major wild rice stands. A spill into the La Salle valley, the
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trout stream, and lakes, and the downstream scientific and natural area (SNA), not to mention the
Mississippi River itself, would likely cause significant environmental damage. The PUC, and
the public, need to know what the consequences would be in an area like that. But there has
been no response from DOC, other than its continued reliance on the seven sites it picked.
Perhaps the most egregious omission, at least with respect to FOH’s comments, is DOC’s
failure to respond at all to the alternative methodology FOH proposed to evaluate possible oil
spill impacts if Enbridge’s “worst case” spill data remained non-public. 4 For years, FOH has
proposed using the methodology developed by the Oak Ridge National Laboratory in “Studies
for the Requirements of Automatic and Remotely Controlled Shutoff Valves on Hazardous
Liquids and Natural Gas Pipelines with Respect to Public and Environmental Safety,”
ORNL/TM-2012/411 (Oct. 31, 2012). That study uses the historical results from spills like
Enbridge’s 2010 spill in Marshall, Michigan to allow for predicting the results of a spill with
different quantities, different time frames, different response times, and different on-the-ground
conditions. DOC could have constructed a range of possible scenarios with the Oak Ridge
model that would have greatly enhanced the PUC’s and the public’s understanding of potential
spill impacts, without the data Enbridge does not want to release. Even if that data is released
someday, the public will obviously be denied any opportunity to comment, and get a reasoned
response from the agency. To refuse to respond to what FOH believes is a useful suggestion to
address a major flaw in the DOC’s analysis is precisely the kind of failure to respond that
violates MEPA and the EQB rules.

4

The data practices issue with respect to that data is currently pending at the PUC.
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G. THE FEIS’S DESCRIPTION OF MITIGATION OPTIONS IS INADEQUATE
BECAUSE IT DOES NOT ASSESS WHETHER THERE WILL BE ADEQUATE
FUNDING AVAILABLE TO DO THE WORK.
The FEIS contains long descriptions of how Enbridge would intend to manage an oil
spill. What is missing, however, is any analysis of how Enbridge would pay for any of those
mitigation measures. Without that, there is no way to assess whether they might be effective.
Enbridge’s spill in Marshall, Michigan has so far cost more than $1.2 billion to
remediate. A major spill along the proposed route in Minnesota could have even greater
impacts, and involve even more significant expenses. Those expenses could easily exceed the
entire balance in the federal Oil Spill Liability Trust Fund, there is no assurance that private
insurers would cover the cost (the costs could easily exceed liability limits), and there is no
additional mechanism proposed in Enbridge’s application to guarantee that funds would be
available for spill response.
The DOC’s testimony in the certificate of need and route permit proceedings
recommended a separate financial assurance package of at least $200 million, assuming that, in a
bad case, there would be no other eligible spills Enbridge would be able to tap the entire balance
of the trust fund. Beyond that, however, there is nothing in place to cover what it would cost the
government to remediate a spill if Enbridge were unwilling or unable to cover the costs. It
would, of course, costs the government much more than it would cost Enbridge.
With oil industry dislocations likely coming, as electric vehicles penetrate the market,
efficiency gains continue, and oil demand begins to drop, the prospect of a company like
Enbridge being unable to meet its statutory obligations at some point in the likely 50-year life
span of a new pipeline is quite real. All the descriptions of mitigation in the world are
meaningless if the financial issue is not evaluated up front.
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To meet MEPA’s adequacy standard, the FEIS should assess how much financial
assurance for spill remediation will be needed, which instruments are available to cover that cost,
how accessible the funds will be to government officials in case of a default, and how protected
those funds are from bankruptcies or insolvencies, or other creditors. At this point, that analysis
is completely missing. With the alternative being that the responsibility will fall on Minnesota
taxpayers, this is exactly the kind of information both the public and the PUC need, and the EIS
is the appropriate place for that.
III.

CONCLUSION
For the reasons stated above, Friends of the Headwaters (FOH) requests that the FEIS

for the Line 3 project be declared not yet adequate under the Minnesota Environmental Policy
Act (MEPA). FOH further requests that the Department of Commerce be directed to complete a
supplementary environmental impact statement that addresses the deficiencies in this comment,
that full written comments from the Department of Natural Resources and the Minnesota
Pollution Control Agency be requested and made available to the public, and that the public be
given an additional opportunity to respond. The certificate of need and route permit
proceedings should be suspended until after the SEIS is completed and determined to be
adequate under MEPA.
Respectfully Submitted,
DATED: October 2, 2017

/s/ Scott Strand
Scott Strand
Environmental Law & Policy Center
15 South 5th Street, Suite 500
Minneapolis, MN 55402
(612) 386-6409

Appx. 110

FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION
121 Seventh Place East, Suite 350
St Paul, MN 55101-2147
Nancy Lange
Dan Lipschultz
Matt Schuerger
John Tuma
Katie Sieben

Chair
Commissioner
Commissioner
Commissioner
Commissioner

In the Matter of the Application of
Enbridge Energy, Limited Partnership for a
Certificate of Need for the Line 3
Replacement Project in Minnesota from the
North Dakota Border to the Wisconsin
Border

MPUC PL-9/CN-14-916;
OAH 65-2500-32764

In the Matter of the Application of
Enbridge Energy, Limited Partnership for a
Routing Permit for the Line 3 Replacement
Project in Minnesota from the North
Dakota Border to the Wisconsin Border

MPUC PL-9/PPL-15-137;
OAH 65-2500-33377

EXCEPTIONS OF FRIENDS OF THE HEADWATERS
TO REPORT OF ADMINISTRATIVE LAW JUDGE ON ADEQUACY OF
ENVIRONMENTAL IMPACT STATEMENT
I.

INTRODUCTION
Intervenor Friends of the Headwaters (FOH)1 submits these exceptions to Administrative

Law Judge Eric Lipman’s (ALJ) November 1, 2017 report and recommendations on the
“adequacy” of the Final Environmental Impact Statement (FEIS) prepared by the Minnesota
Department of Commerce Energy and Environmental Review and Analysis unit (DOC-EERA)
for the Line 3 project proposed by Enbridge Energy Partners LP (Enbridge). The Minnesota
1

FOH is a volunteer, grassroots organization composed of people who live, work, and recreate in the unique
and fragile Minnesota geography that is threatened by this proposed crude oil pipeline.
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Environmental Policy Act (MEPA), Minn. Stat. § 116D.04, subd. 2b, prohibits the Public
Utilities Commission (PUC) from granting a certificate of need for a new pipeline project, unless
and until it finds that an adequate EIS has been prepared. See generally In re N.D. Pipeline Co.
869 N.W.2d 693 (Minn. Ct. App. 2015).
FOH’s exceptions to Judge Lipman’s report are as follows2:


Exception 1: The ALJ (and the PUC) improperly concluded that, under MEPA, an EIS
adequacy finding could wait until after all public hearings and evidentiary hearings on
Enbridge’s certificate of need application were already completed.



Exception 2: The ALJ improperly concluded that, under MEPA, it was proper to deny
public access to comments and views of the state agencies with expertise on natural
resources and the environment – specifically the Department of Natural Resources
(DNR) and the Pollution Control Agency (MPCA).



Exception 3: The ALJ improperly concluded that a pipeline project EIS could be
“adequate” without assessing potential site-specific impacts from an oil spill at
particularly fragile route locations.



Exception 4: The ALJ improperly concluded that an EIS for a new pipeline project
could be adequate without any evaluation of non-pipe alternatives, in-place pipe
replacement, or retirement of the old Line 3 without constructing any new pipeline.



Exception 5: The ALJ improperly concluded that the EIS did not need to assess
cumulative impacts of Line 3 and reasonably foreseeable future pipeline projects such as
a new Sandpiper or a new Line 66 in Wisconsin.



Exception 6: The ALJ improperly concluded that the EIS’s evaluation of System
Alternative 4 (SA-04) was fair and complete.



Exception 7: The ALJ improperly concluded that the EIS met its legal obligation to
respond to substantive comments from the public.



Exception 8: The ALJ improperly concluded that the EIS’s assessment of
environmental mitigation options was adequate, even though the EIS contained no
analysis of how to assure that the financial resources would be available to mitigate
potential environmental harms.

2

FOH again protests the scheduling orders from the PUC in this case. ALJ Lipman’s report became available on
November 1, the first day of the evidentiary hearing, which just concluded yesterday, November 20. As a result, the
only time available to prepare exceptions to ALJ Lipman’s report was during the trial-type proceedings conducted
by ALJ O’Neill. This is of course a non-issue for the applicant, but it certainly prejudices the intervenors.
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II.

ARGUMENT
A. THE ALJ AND THE PUC IMPROPERLY CONCLUDED THAT THE
PUBLIC AND EVIDENTIARY HEARINGS ON ENBRIDGE’S
APPLICATIONS COULD PRECEDE THE AVAILABILITY OF AN
ENVIRONMENTAL IMPACT STATEMENT THAT MEETS MEPA’S
STANDARD FOR ADEQUACY.
This issue has been previously briefed and decided by the Commission, but Friends of the

Headwaters wants to be certain that this issue is preserved for possible future proceedings. The
parties just yesterday concluded the evidentiary hearing on Enbridge’s applications for a
certificate of need and a route permit. They did so without an environmental impact statement
that any of the environmental or tribal intervenors believe is “adequate” under MEPA. The
hearing proceeded without either the DNR or the MPCA able to make their views on the project
part of the administrative record, without an evaluation of several reasonable alternatives the
parties had proposed, without an analysis of many potential cumulative impacts, and, in many
cases, without a response to substantive concerns intervenors had raised in the EIS comment
process.
The sequence ordered by the Commission only made sense if the Commission had
already predetermined that the FEIS would be ruled adequate. The better course would have
been to follow the DNR’s example in the PolyMet case, where the full environmental review
process – including the adequacy determination – was completed before permitting proceedings
commenced. FOH’s arguments are contained in its previous briefing, and FOH hereby
incorporates those arguments here.
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B. THE ALJ IMPROPERLY ENDORSED THE FAILURE TO SECURE AND
MAKE PUBLIC SUBSTANTIVE COMMENTS FROM THE STATE
RESOURCE AGENCIES (DNR AND MPCA) AS PART OF THE EIS
PROCESS.
One of the inherent weaknesses or vulnerabilities of the environmental review process is
that the agency responsible for preparing an EIS often has a stake in seeing that the project be
completed. The Department of Transportation wants to get a highway or a bridge built, a local
government wants new development to increase its property tax base, but MEPA and the EQB
rules designate the proponent agencies as the “responsible government unit” (RGU) responsible
for completing an unbiased environmental review of the same project.
One of the ways that MEPA addresses this inherent conflict is to insist on the
involvement of agencies whose central missions are to preserve and protect natural resources and
to make their comments and views public throughout the process. MEPA expressly requires
that:
Prior to the preparation of a final environmental impact statement, the
governmental unit responsible for the statement shall consult with and
request the comments of every governmental office which has jurisdiction
by law or special expertise with respect to any environmental effect
involved. Copies of the drafts of such statements and the comments and
views of the appropriate offices shall be made available to the public. The
final detailed environmental impact statement and the comments received
therein shall precede final decisions on the proposed action and shall
accompany the proposal through an administrative review process.
Minn. Stat. § 116D.04, subd. 6a (emphasis added). This closely tracks language in the National
Environmental Policy Act (NEPA), 42 U.S.C. § 4332(C) (“Prior to making any detailed
statement, the [lead agency] shall consult with and obtain the comments of any Federal agency
which has jurisdiction by law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and views of the appropriate Federal,
State, and local agencies, which are authorized to develop and enforce environmental standards
4
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shall be made available to the President, the Council on Environmental Quality, and to the public
. . . and shall accompany the proposal through the existing agency review process.”) (emphasis
added).
Consistent with those statutory requirements, federal environmental review processes for
major pipelines, transmission lines, or other infrastructure projects often include formal
comments from agencies like the U.S. Fish and Wildlife Service, the Army Corps of Engineers’
regulatory branch, and the Environmental Protection Agency (EPA).3 Likewise, under MEPA, it
is typically the case for a major project, such as a light rail transit line where the builder is the
RGU, to have extensive written comments from agencies like the DNR and the MPCA available
to the public throughout the environmental review process.
Even when, as in this case, there is no inherent conflict of interest, it is still the case that
neither the Department of Commerce nor the PUC have protection of the environment at the core
of their mission or expertise. That is, however, the core of the mission and expertise of the DNR
and the MPCA, and it is their duty to the public that those resource protection values are
preserved.
In the normal environmental review process, comments from the “resource agencies”
become part of the official record, they are used by members of the public to formulate, direct
and support their advocacy efforts, and they often play a central role in judicial review of the
adequacy of environmental impact statements. E.g. Western Watershed Project v.
Kraalyenbrink, 632 F.3d 472, 492 (9th Cir. 2010) (Bureau of Land Management EIS held
inadequate because no reasoned response to adverse comments from the U.S. Fish and Wildlife
Service, EPA, and state agencies); National Audubon Soc’y v. Dept. of Navy, 422 F.3d 174 (4th
Cir. 2005) (Navy EIS inadequate, focus on comments from fish and wildlife agencies); Center
3

The EPA has an explicit statutory duty to submit comments. 42 U.S.C. § 7609(a)
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for Biological Diversity v. U.S. Forest Service, 349 F.3d 1157, 1169 (9th Cir. 2003) (Forest
Service EIS inadequate because of insufficient response to responsible opposing views from
resource agencies); see generally Michael C. Blumm and Maria Nelson, “Pluralism and the
Environment Revisited: The Role of Comment Agencies in NEPA Litigation,” 37 Vt. L. Rev.
5(2012) (review of impact of resource agency comments in NEPA cases).
Here, that process has been short-circuited. The relevant resource agencies—the
Minnesota DNR and the MPCA—entered into an agreement that they would not submit written
comments that the public could review and incorporate into their own advocacy efforts. There
have apparently been meetings and correspondence between DOC-EERA and the resource
agencies, but the public has no idea whether the staff at the agencies with special expertise on
environmental impacts genuinely believe DOC-EERA has properly identified, analyzed, and
otherwise addressed the environmental issues posed by this project. Anecdotal evidence
suggests that they may not.
When many of these same issues came up in the Sandpiper proceedings in 2014 and
2015, the MPCA and the DNR were highly and openly critical of this proposed pipeline route.
The MPCA and DNR proposed an alternative route that would avoid most of the sensitive areas
that Enbridge’s proposed Sandpiper (and Line 3) would run through and still deliver crude oil to
Enbridge’s Superior terminal. See generally Stine/Landwehr letter to Scott Ek (April 28, 2015),
attached as Exhibit 1; MPCA comment letter (October 29, 2014), attached as Exhibit 2; DNR
comment letter (January 23, 2015), attached as Exhibit 3. The MPCA also agreed that a route
like the proposed SA-04, which would run much more directly from the tar sands region in
Albert to the refineries and terminals in the Chicago area, mostly through flat farmland where
there would be access if a spill occurred, would pose even less of an environmental threat, and
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deserved a thorough analysis. See generally MPCA comment letter (August 21, 2014), attached
as Exhibit 4.
It is reasonable to infer that, absent the Memorandum of Agreement, the DNR and
MPCA would have provided similar analysis and comment again in this case. The only major
difference is that now Enbridge wants to run “diluted bitumen” on Line 3, instead of the light
Bakken crude that was supposed to run through Sandpiper, with all the extra clean-up challenges
a “dilbit” spill entails.
Because of the MOU among the agencies, however, that information is not and has not
been available to the public, the parties, the ALJ, or the PUC through the public hearings or the
evidentiary hearing that just concluded yesterday. That directly violates the requirements of
Minn. Stat. § 116D.04, subd. 6a, and is sufficient reason alone to find the FEIS inadequate.
ALJ Lipman offered three responses. First, he characterized NEPA as “more restrictive”
than MEPA, and he found NEPA regulations and precedent largely irrelevant. ALJ Report,
Finding 288, at 46. FOH of course acknowledges that NEPA case law and CEQ guidance are
not “binding” on the state under MEPA, but the Minnesota Supreme Court has expressly
endorsed using NEPA precedent to interpret MEPA, because the purpose and language of the
two statutes are so similar. Minnesota Ctr. for Envtl. Advocacy v. Minnesota Pollution Control
Agency, 644 N.W.2d 457, 468 (Minn. 2002). The case the ALJ relies on for the proposition that
NEPA case law is “inapposite”—Minnesota Ctr. for Envtl. Advocacy v. City of St. Paul Park,
711 N.W.2d 526 (Minn. Ct. App. 2006)—says exactly the opposite.4 That case expressly
approved reliance on the federal CEQ’s guidance on cumulative impacts. Id. at 532. Even more
to the point, that case illustrates the critical role that independent resource agency comments are
supposed to play in the process. The DNR had extensive critical comments on the environmental
4

ALJ Report, finding 36 n. 36, at 8.
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review at issue in that case, and the DNR’s decision to withdraw its comments after the RGU
made significant changes seemed to make the difference in the outcome. Id. at 537.
Second, the ALJ made much of the fact that, under the applicable CEQ regulation, 40
C.F.R. § 1503.2, lead federal agencies must “obtain” comments from federal resource agencies,
but only “request” comments from state and local agencies. By analogy, however, just as federal
agencies are required to obtain comments from resource agencies at the federal level, the
equivalent requirement at the state level would be for state agencies to get independent input
from their sister state resource agencies. Again, the CEQ rules do not “bind” Minnesota, but
they do provide useful guidance that should help drive state policy.
Finally, the ALJ argued that, even if DOC-EERA was required to get input from DNR
and MPCA, no explicit rule requires DNR and MPCA to provide comments. No federal rule
requires agencies like the U.S. Fish and Wildlife Service to provide comments either, but the
CEQ determined that the duty to obtain comments properly implied a duty to provide comments.
Federal resource agencies have the option of telling a lead agency that they have no comments or
that an environmental review document is fully satisfactory to them, but they do not have the
option of opting out of the process at the front end, as DNR and MPCA and DOC-EERA have
done with the MOU here.
The PUC needs an honest, unfiltered analysis from the DNR and the MPCA to exercise
its duties fairly. For example, one of the issues relevant to the adequacy determination here is
whether the DOC-EERA decision to focus its analysis on seven “representative” sites and not on
the most vulnerable areas along the route was appropriate. Enbridge witnesses have testified that
DNR and MPCA were “involved” in selecting the particular sites the EIS analyzed, but we have
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no idea of the give-and-take or the positions of the agencies on whether DOC-EERA’s approach
meets the objectives of NEPA.5
Of course, the public is entitled to that honest, unfiltered analysis as well. The public
does not have the resources and expertise of agencies like the DNR and MPCA, and those
agencies have an obligation to make sure those resources and that expertise serve the interests of
Minnesota’s water, its environment, and the public interest. Those agencies cannot discharge
their statutory obligations to the public by “waiving” their full participation in this EIS process.
In order to comply with MEPA’s express requirements at Minn. Stat. § 116D.04, subd.
6a, the PUC should request, receive, and make public formal comments from the MPCA and the
DNR as part of a supplemental EIS process.
C. THE ALJ IMPROPERLY CONCLUDED THAT THE FEIS COULD BE
ADEQUATE WITHOUT ASSESSING SITE-SPECIFIC IMPACTS AT
PARTICULARLY FRAGILE LOCATIONS ALONG THE ROUTE OR EVEN
AT THE LOCATIONS THEY CHOSE TO STUDY
Federal courts construing NEPA established long ago the principle that “[i]f it is
reasonably possible to analyze the environmental consequences in an EIS . . . , the agency is
required to perform that analysis.” Pacific Rivers Council v. U.S. Forest Service, 689 F.3d 1012,
1026-27 (9th Cir. 2012) (rejecting forest plan EIS that did not analyze site-specific impacts on
fish) (citations omitted). The “reasonably possible” test has been a bedrock principle in
environmental review law for decades. E.g. California v. Block, 690 F.2d 753 (9th Cir. 1982).
DOC-EERA has, however, from the beginning, refused to assess site-specific impacts
from an oil spill along Line 3’s route. Their argument is one that has been rejected in cases like

5

The ALJ’s finding that “[t]he FEIS does not identify any major difference of opinion or points of view among the
agencies involved in the preparation of the EIS (DOC-EERA, DNR, and MPCA),” ALJ Report, Finding 286 at 46,
is little consolation. There were major differences of opinion over Sandpiper, but in this case those differences have
been suppressed by what is essentially an agreement among the agencies not to disagree in public, no doubt the
primary goal of the Administration.
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Pacific River Council, that “[t]he specific impacts of large oil releases are highly dependent on
incident-specific factors that are impossible to predict with certainty.” Instead, DOC-EERA has
provided only the following:
1.

Projections of how far oil would travel in the first 24 hours after a spill at seven
selected locations under several sets of circumstances; and

2. Generic discussions of the literature on the environmental impacts oil spills can
have.6
That gives neither the public nor the PUC the information it needs. Before approving or
rejecting this pipeline proposal, the public and the PUC reasonably want to know what would
happen if a Kalamazoo-type spill7 occurred near the Mississippi Headwaters, in the wetland
complexes and wild rice stands north of Itasca State Park, into the Straight River, a nationally
recognized trout stream, and in other sensitive areas along the route. How far would the oil
travel? What could it do to wetlands, rivers, lakes, or groundwater in those locations? What
could be the impact on drinking water supplies in areas with shallow aquifers and porous soils?
What would be the fish, wildlife, and plant life impacts? Could a spill be cleaned up without
doing additional damage? What might a clean-up cost? What would it take to compensate for
possible natural resource losses? Would those financial resources always be available? None of
this is in the FEIS.
With adequate time, DOC-EERA, ideally with the DNR, MPCA, and tribal resource
managers, could have focused on the locations of greatest concern to natural resource managers
6

FOH’s comments on the FEIS also objected to the blanks in the FEIS where numbers ought to be, redacted because
of Enbridge’s claim that data on how much oil could spill is nonpublic. The Commission properly rejected that data
practices argument, but, of course, the numbers are still not readily available to the FEIS the public can access.
7
Or, to be current, another Marshall County, South Dakota spill. “Keystone pipeline leaks 210,000 gallons of oil in
South Dakota,” Argus Leader (November 16, 2017), http://www.argusleader.com/story/news/2017/11/16/keystonepipeline-south-dakota-shut-down-after-leak-detected/872009001/ The FEIS and the ALJ Report do reassure us that
spills of that size constitute less than 1 percent of the oil spills that occur.
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and the public. They could have analyzed where the oil from a large spill could go in those
locations, used the catalog of natural resources in those specific areas, used the literature on oil
spills (especially “dilbit” spills), and projected potential damages to drinking water, fish,
wildlife, plants, and cultural/historic resources at those places. They then could have followed
up with assessments of likely or possible clean-up costs (both financially and in terms of
potential further harm to the environment), natural resource damages, and public and private
property damages. That would have given the PUC and the public a much clearer picture of the
potential environmental impacts along the proposed route.
Instead, the PUC and the public are asked to extrapolate from so-called “representative”
water crossing samples, make estimates about “worst case” spill amounts, pull up information
about resources in any particular area, and then project possible water and resource damages
from the resource inventory and the literature review contained in the FEIS. Maybe that was the
best they could do in the available time, but one can read all of the volumes and pages of this
FEIS and still not have a reasonable idea of what would happen to natural resources and people
if a big spill happened in, say, the La Salle valley near Itasca. Nor is there any analysis of where
a spill might most likely occur, given differences in elevation and hydraulic pressure at various
locations along the route.8
ALJ Lipman responds by citing question 1b of CEQ’s “Forty Most Asked Questions
Concerning CEQ’s National Environmental Policy Act Regulations,” 46 Fed. Reg. 18026 (Mar.
23, 1981), which advises that agencies need not consider an unlimited number of alternatives,
just a reasonable range of alternatives. ALJ Report, finding 214, at 35. The judge appears to be
confusing “alternatives,” with “environmental consequences,” the discussion of the specific
8

FOH offered a methodology developed by the Oak Ridge National Laboratory for estimating the economic cost of
natural resources damages at oil spill sites in its comments on the DEIS, but that was ignored in the FEIS, and by the
ALJ.
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environmental impacts of the proposed action. “Forty Questions,” 46 Fed. Reg. 18026, question
7. Contrary to the ALJ’s characterization, FOH’s concern is not just that the wrong sites were
picked, but that, even at the sites studied, the FEIS does not assess the environmental
consequences. It models how far and what direction oil would travel if there is a spill, but then
forces us to make our own assessment of the direct environmental impacts of the spills they
model. The discussion of the general effects of oil spills in the FEIS might be appropriate for a
generic EIS, but it does not meet the standard when reviewing a specific project along a specific
route with specific natural resources at stake.
D. THE ALJ IMPROPERLY CONCLUDED THAT THE FEIS DID NOT NEED
TO CONSIDER PRIMARY ALTERNATIVES TO THE PIPELINE, OR
OTHER REASONABLE SECONDARY ALTERNATIVES TO THE
PROPOSED PROJECT.
The Environmental Quality Board’s (EQB) environmental review rules require that EISs
“compare the potentially significant impacts of the proposal with those of reasonable alternatives
to the proposed project.” Minn. R. 4410.2300, subp. G. That rule requires that:
The EIS must address one or more alternatives of each of the following
types of alternatives or provide a concise explanation of why no
alternative of a particular type is included in the EIS: alternative sites,
alternative technologies, modified designs or layouts, modified scale or
magnitude, and alternatives incorporating reasonable mitigation measures
identified through comments received during the comments periods for
EIS scoping or for the draft EIS.
Id. The CEQ describes the alternatives requirement as the “heart” of environmental review. 40
C.F.R. § 1502.14. According to an early landmark NEPA case, the purpose of the alternatives
requirement is:
To ensure that each agency decision maker has before him [sic] and takes
into proper account all possible approaches to a particular project
(including total abandonment of the project) which would alter the
environmental impact and the cost-benefit analysis. Only in that fashion if

12
Appx. 122

it likely that the most intelligent, optimally beneficial decision will
ultimately be made.
Calvert Cliffs Coordinating Committee v. U.S. Atomic Energy Comm’n, 449 F.2d 1109, 1114
(D.C. Cir. 1971).
Contrary to ALJ Lipman’s report, the FEIS in this case does not contain an adequate
consideration of alternatives. The major deficiencies are that:
1. The FEIS makes no attempt to evaluate “non-pipe” alternatives. Under
Minnesota law, the PUC’s mission is certainly to protect Minnesota consumers
(“adaptability, reliability, efficiency”), but it is also part of the PUC’s mission to
reduce greenhouse gas emissions and promote renewable energy. Therefore, just
as it is incumbent on the PUC to evaluate “non-wires” alternatives when
considering an application to build new high voltage transmission lines, the PUC
should evaluate renewable energy alternatives that do not involve the movement
of crude oil when considering a pipeline application. The FEIS should consider
those alternatives, but it does not.
2. The FEIS simply accepts as a given Enbridge’s assertion that the purpose and
need for this project can only be to move crude oil to Clearbrook, Minnesota and
then on to Superior, Wisconsin.9 Of course, very little oil is going to stop in
Superior. As Enbridge acknowledges, virtually all of the diluted bitumen getting
to Superior will turn south and run through Enbridge’s Wisconsin pipelines to
refineries in the Chicago area, eastern Canada, the Gulf Coast, or possibly
overseas.10
3. The FEIS does not evaluate the alternatives of retiring the old Line 3 with
additional available capacity generated from existing pipelines (what should be
considered the “no action” alternative11), of replacing the old Line 3 with a new
Line 3 in its existing corridor instead of along Enbridge’s proposed route, of a
route like the one proposed by the MPCA for the Sandpiper pipeline (turning
9

Enbridge also asserts that the purpose and need for the project is safety, to get the old Line 3 out of service. If that
were the purpose, however, there would be an analysis in the FEIS of closing down old Line 3 without authorizing a
new pipeline.
10
To the extent a new Line 3 might carry light crude in its early years, some of that may be diverted into Enbridge’s
beleaguered Line 5, the pipelines that travel on the lake bottom at the Straits of Mackinac and eventually to the
refineries in Sarnia, Ontario. If Line 5 is decommissioned, a plan which currently has bipartisan support in
Michigan, then virtually all oil of whatever grade that gets to Superior will go south through Wisconsin to the
Chicago area.
11
The “no action” alternative refers to the agency action, not that the project proponent will do nothing if its
proposal is rejected. The discussion of a “no action” alternative must include a discussion of reasonably foreseeable
actions that would result from an agency not to allow the proposed project. CEQ, “Forty Questions,” 46 Fed. Reg.
18026 (1981). With the costs of keeping the old line 3 going apparently high, according to Enbridge, it is
reasonably foreseeable that Enbridge would retire old line 3 and take steps to fill or expand their light crude
pipelines, which have no apportionment issues. That alternative should have been evaluated in the FEIS.
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south at Crookston before reaching Clearbrook, going south of Minnesota’s lake
country, and then proceeding back north to Superior), or of a different mix of
pipeline and rail capacity expansions instead of the straw man alternatives of “all
trains” or “all trucks.”
4. The FEIS does not include an analysis of possible non-Enbridge pipeline
alternatives, like TransCanada’s KeystoneXL pipeline, approved yesterday by the
Nebraska Public Service Commission, or the already-approved Kinder-Morgan
Trans Mountain pipeline.
The FEIS and the ALJ both conclude that they are bound by Enbridge’s definition of its
proposal’s purpose and need, which requires a crude oil pipeline that runs through Enbridge’s
current Clearbrook and Superior terminals. ALJ Report, at 173-74 at 26. The ALJ finds the
current diversion of crude oil into the MinnCan pipeline at Clearwater for Minnesota refineries
precludes the need for any consideration of alternative ways to deliver that oil. That narrow
conception of course limits the range of alternatives that get serious consideration. And the
result is that the ALJ’s conclusion on the range of alternatives is inconsistent with the case law
on the subject.
The basic principle was articulated in Van Abbema v. Fornell, 807 F.3d 633 (7th Cir.
1986), where the court declared that “the evaluation of ‘alternatives’ . . . is to be an evaluation of
alternative means to accomplish the general goal of an action, it is not an evaluation of the
alternative means by which a particular applicant can reach its goals.” Id. at 638. As that same
court recognized a decade later:
The “purpose” of a project is a slippery concept, susceptible of no hardand-fast definition. One obvious way for an agency to slip past the
strictures of NEPA is to contrive a purpose so slender as to define
competing “reasonable alternatives” out of consideration (and even out of
existence). The federal courts cannot condone an agency’s frustration of
Congressional will. If the agency constricts the definition of the project’s
purpose and thereby excludes what truly are reasonable alternatives, the
EIS cannot fulfill its role.
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Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 669 (7th Cir. 1997); accord National
Parks & Conservation Ass’n v. Bureau of Land Mgmt., 606 F.3d 1058 (9th Cir. 2010).
Obviously, if the purpose and need is defined as assuring Minnesota energy needs, then
the FEIS needs to consider non-pipe, non-crude oil alternatives, and it does not do so. But even
if the purpose and need was defined more narrowly as movement of crude oil from where it is
extracted in western Canada (or perhaps North Dakota) to where it is refined in Minnesota,
eastern Canada, in the Chicago area, along the Gulf Coast, or overseas, there are other reasonable
alternatives like the route the MPCA proposed in the Sandpiper proceedings that are not
evaluated in the FEIS.
The ALJ report also rejects the notion that the FEIS should have evaluated non-Enbridge
pipelines like TransCanada’s KeystoneXL or Kinder-Morgan’s Trans Mountain as reasonable
alternatives on the grounds that they “are not capable of bringing crude oil to a refinery in
Superior, Wisconsin.” ALJ report, finding 171, at 25. There is a very small refinery in Superior,
but of course Enbridge freely acknowledges that very little of the oil coming to Superior from
any of the alternatives is going to that refinery. Almost all of it is destined for Chicago-area
refineries and terminals, and much of it will continue on to refineries in eastern Canada, the Gulf
Coast, and overseas. And none of that oil in Superior ever goes to Minnesota refineries.
Rejecting alternatives just because they do not support Enbridge’s Superior terminal, even
though those alternatives would serve the same crude oil customers as Enbridge’s proposed
project, makes no sense.
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E. THE ALJ IMPROPERLY CONCLUDED THAT THE FEIS’S ANALYSIS OF
SYSTEM ALTERNATIVE 4 (SA-04) WAS ADEQUATE.
The only alternative not tied to the continued reliance on Enbridge’s existing Clearwater
and Superior terminals is SA-04, which this Commission directed DOC-EERA to evaluate. The
FEIS’s analysis of SA-04 was seriously misleading for several reasons:
First, the FEIS continues to insist that SA-04 is “longer” than Enbridge’s proposal, and
therefore, since shorter is better than longer when it comes to oil pipelines, the FEIS concludes
that SA-04 is more risky than Enbridge’s proposal. This is a classic apples-to-oranges problem.
SA-04 is, of course, “shorter” than Enbridge’s proposal because it follows a more direct route
from the tar sands in Alberta to the refineries and terminals in the Chicago area where the oil will
actually go. Enbridge’s proposal, in contrast, follows a more convoluted route from the tar sands
region to Superior, where none or virtually none of the oil will be used, and then makes a sharp
right turn to travel through Wisconsin, again through environmentally sensitive landscapes and
hundreds of additional watercourses, to arrive at its Chicago-area destinations. If the FEIS had
compared apples-to-apples, then its “shorter is better than longer” maxim redounds in favor of
SA-04.
Second, the FEIS refuses to draw the qualitative distinction between irreplaceable
wetlands, lakes, rivers, and shallow aquifers that are difficult to access and flat farmland with
easy access if a spill were to occur. The FEIS asserts that it is “not its role” to make that
distinction, and so it relies to a considerable extent on simplistic acreage impacts from its oil spill
models. That is also misleading. No one seriously disputes that building and maintaining a
pipeline on easy-access flat farmland poses fewer environmental risks, because clean-up is easier
and the natural resources at stake are more easily recoverable. Rather than simply cataloging
natural resource features in the different corridors, the FEIS should have drawn qualitative
16
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distinctions that recognize that polluting irreplaceable wetlands, lakes, streams, shallow aquifers,
and wild rice stands imposes greater costs that a spill in flat farmland, with plenty of roads, and
few irreplaceable natural resources.
Third, the FEIS contends that, because SA-04, which follows an existing natural gas
pipeline co-owned by Enbridge, would travel nearer to population centers like St. Peter, SA-04
would pose a greater threat to drinking water supplies. Cities like St. Peter do not, however, rely
on the Minnesota River or shallow aquifers for their drinking water supplies, but instead on deep
wells that an oil spill would not likely pollute. The FEIS makes a simplistic assumption based
solely on proximity, and creates a drinking water threat that does not exist.
Finally, the FEIS makes much of potential impacts of SA-04 in Karst topography in
southeast Minnesota, northwestern Iowa, and western Wisconsin, the so-called “driftless area.”
The FEIS does not, however, evaluate minor re-routings of SA-04 onto other existing pipeline
corridors that would bypass any karst terrain by significant distances, the same kind of minor reroutings it considers when evaluating Enbridge’s proposed route.
The ALJ report responds in several ways. First, contrary to this Commission’s explicit
direction, the ALJ found that SA-04 was not entitled to serious consideration because it has “a
different endpoint” than Enbridge’s proposed route. That presumably means that the FEIS did
not need to evaluate SA-04 because it does not “end” in Superior. ALJ Report, Finding 198, at
31-32. Second, the ALJ mischaracterizes FOH’s argument as an accusation of “agency bias,”
ALJ Report, Finding 202, at 32-33. FOH simply argues that the SA-04 analysis is misleading
and that there are differences in how it was evaluated in comparison with Enbridge’s proposal.
FOH ascribes no improper motive to DOC-EERA.
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Third, the ALJ seems to dismiss SA-04 or justify the unwillingness of the FEIS to
consider minor route modifications because SA-04 has not yet gone through “field surveys,
landowner and agency coordination, and site-specific engineering” like Enbridge’s proposal has.
ALJ Report, Finding 203, at 33. Of course, no alternate route proposal would ever have gone
through the same process as the proponent’s proposed route has; one could just as well add that
SA-04 has not yet secured financing or attracted a rival pipeline company. That cannot be the
burden on those proposing a route alternative. If route alternatives have to be developed to that
level, then every routing challenge must automatically fail. FOH does not believe that was the
PUC’s intention when it adopted this rule.
Finally, the ALJ points to Minn. R. 4410.2300(l), which obliges an RGU to “identify
those measures that could reasonably eliminate or minimize any adverse environmental,
economic, employment, or sociological effects of the proposed project.” That is the familiar
requirement that EISs (and environmental assessment worksheets, for that matter) evaluate
mitigation measures. Contrary to the ALJ’s conclusion, however, RGUs are required to evaluate
mitigation measures for alternatives as well as the proposed project so that the comparisons are
fair. There is no indication that the PUC intended to eliminate that standard requirement in the
way that it worded that particular section of the rules.
None of the ALJ’s arguments justify the lesser treatment of SA-04 in the FEIS, and they
certainly do not justify the FEIS drawing flatly incorrect or misleading conclusions.
F. THE ALJ IMPROPERLY CONCLUDED THAT THE FEIS’S ANALYSIS OF
“CUMULATIVE IMPACTS” DID NOT NEED TO INCLUDE REASONABLY
FORESEEABLE FUTURE PIPELINE PROJECTS THAT MIGHT RESULT
FROM APPROVAL OF THIS PROJECT.
The Environmental Quality Board’s (EQB) rules require that environmental impact
statements contain “for the proposed project and each major alternative, . . . a thorough but
18
Appx. 128

succinct discussion of potentially significant adverse or beneficial [environmental, economic,
employment, and sociological] effects generated, be they direct, indirect, or cumulative.” Minn.
R. 4410.2300, subp. H (emphasis added).12 A “cumulative impact” is defined in CEQ’s rules as
“the impact on the environment which results from the incremental impact of the action when
added to other past, present, and reasonably foreseeable future actions. . . . Cumulative impacts
can result from individually minor but collectively significant actions.” 40 C.F.R. § 1508.7.
The “cumulative impact” discussion in the FEIS is insufficient because it does not
analyze at least two reasonably foreseeable additional projects whose effects should be assessed
in tandem with the Line 3 project:
1. It does not include an analysis of a new Sandpiper—the pipeline Enbridge already
proposed along the same corridor to carry light crude from the Bakken shale formation in
North Dakota.
2. It does not include an analysis of the proposed new Line 66 through Enbridge’s existing
pipeline corridor through Wisconsin, which is even more likely with the retirement of
Enbridge Line 5 under the Straits of Mackinac a strong possibility.
In addition, the “cumulative impact” analysis does not analyze the combined impact of running
multiple pipelines in the same corridors in Minnesota, a key element of Minnesota pipeline
policy to date.
First, the FEIS should have considered the cumulative impact of the proposed Line 3 with
a revived Sandpiper project along the same corridor. Enbridge of course withdrew its
application for Sandpiper, but currently describes the project as “on hold,” not as “abandoned.”
U.S. State Dept., Supplemental EIS for the Line 67 Project,

12

In Citizens Advocating for Responsible Dev. (CARD) v. Kandiyohi County Bd. of Comm’rs, 713 N.W.2d 817
(Minn. 2006), the Minnesota Supreme Court found a distinction in the EQB rules between “cumulative impacts,” to
be considered in deciding whether a generic EIS should be prepared under Minn. R. 4410.3800, and “cumulative
potential effects,” to be considered in deciding whether a project-specific EIS is needed under Minn. R. 4410.1700,
subp. 7. The relevant rule provision in this case—Minn. R. 4410.2300, subp. H—adds a third phrase—“cumulative
effects”—to which the Court has not decided whether a third definition should apply.
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https://www.state.gov/e/enr/applicant/applicants/environmental review/. Enbridge of course
denies that it has any plans for Sandpiper, but that is a classic “segmentation” strategy, designed
to forestall the evaluation of the environmental impacts of all the likely projects in a defined
geographic area. See generally Delaware Riverkeeper Network v. FERC, 753 F.3d 1304, 131415 (D.C. Cir. 2014).13
Similarly, a new Line 66 along Enbridge’s Wisconsin corridor, twinning the existing Line
61, also easily meets the “reasonable foreseeability” test. It is “sufficiently likely to occur that a
person of ordinary prudence would take it into account in reaching a decision.” Northwest
Bypass Group v. U.S. Army Corps of Eng’rs, 552 F.Supp.2d 97 (D.N.H. 2008) (collecting cases).
Enbridge is proposing to add 760,000 barrels per day of heavy “diluted bitumen” transportation
capacity to its Mainline system through Minnesota to Superior.14 That oil will not be taken up by
the Calumet refinery, and it cannot be diverted to Line 5, so it will have to go south through
Wisconsin. Enbridge claims the entire Mainline is currently “full,” so there will have to be extra
capacity added along the Wisconsin corridor if Enbridge’s new Line 3 goes forward.
Moreover, Enbridge has already at least once proposed “twinning” Line 61 through
Wisconsin with a new Line 66, and has done extensive planning. The route is clear, the likely
desired transport capacity of the 42-inch pipeline Enbridge once proposed is highly predictable,
and the environmental impacts would be the same. The FEIS did add some general discussion
about possible future projects in the FEIS, but the FEIS clearly does not contain any analysis of

13

The ALJ Report attempts to distinguish Delaware Riverkeeper, where FERC, confronted with a proposed set of
interconnected pipelines, improperly reviewed each one separately, on the grounds that FERC’s divisions were not
based on “logical termini” or rational end points. ALJ Report, Finding 191, at 30. What the D.C. Circuit found
unacceptable was that the various pipelines were interconnected but were analyzed separately, precisely what is
happening here. The court’s problem with not with how the interconnected pipelines were divided.
14
The new Line 3, which will be used primarily for heavy crude, does not “replace” the old Line 3, which carries
almost only light crude. If the old Line 3 is retired, it is not clear if new light crude capacity will be required, since
there is no “apportionment” indicating a capacity/demand imbalance in light crude shipments.
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the cumulative impacts of a new Line 3 with new Enbridge pipeline capacity that will necessarily
follow it.
The EQB definition of “cumulative potential effects” is consistent with the conclusion
that those projects should have been included in the FEIS’s analysis. As the EQB rule explains:
“Cumulative potential effects” (CPE) means the effect on the environment
that results from the incremental effect of a project in addition to other
projects in the environmentally relevant area that might reasonably be
expected to affect the same environmental resources, including future
projects actually planned or which a basis of expectation has been laid.
Minn. R. 4410.0200, subp. 11a. The rule goes on to list the factors a responsible government
unit (RGU) should evaluate to determine if “a basis of expectation has been laid,” “whether a
project is reasonably likely to occur,” or “whether sufficiently detailed information is available
about the project to contribute to the understanding of cumulative potential effects.”
[W]hether any applications for permits have been filed with any units of
government; whether detailed plans and specifications have been prepared for the
project; whether future development is indicated by adopted comprehensive plans
of zoning or other ordinances; whether future development is indicated by historic
or forecasted trends; and any other factors determined to be relevant by the RGU.
Id. For a revived Sandpiper project, those criteria have clearly been met. For a new Line 66,
Enbridge once announced plans but did not formally file for permits. Yet, that project or
something similar is certainly reasonably foreseeable just because the extra oil coming through
Minnesota has to go somewhere. That likely scenario needed to be included in the FEIS’s
cumulative impact analysis.
The FEIS also does not address the cumulative environmental impact of continuing the
policy of routing pipelines in existing pipeline corridors, many of which were established before
modern environmental laws were enacted. Understanding the cumulative potential effects of
past, present, and future pipelines in old corridors like the Mainline, and possible future pipelines
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in the new Sandpiper/Line 3 corridor, is crucial to a complete environmental assessment.
Grouping pipelines together creates greater risks—working on one pipeline can damage another,
a breach of one pipeline can trigger problems in others, and environmental damages can
multiply. At the same time, opening a new corridor can be an invitation to more pipelines and
more
“linear facilities.” Understanding those considerations is crucial to a full understanding of the
environmental consequences.
The ALJ Report found it proper that the projects the FEIS considered for its cumulative
impacts analysis were all “expected to be either under construction or operational during 2018.”
ALJ Report, Finding 278, at 45. FOH respectfully submits that the range of relevant “reasonably
foreseeable” projects that ought to have been included has to be broader than that.
G. THE ALJ IMPROPERLY CONCLUDED THAT THE FEIS ADEQUATELY
RESPONDED TO SUBSTANTIVE COMMENTS FROM THE PUBLIC.
The Environmental Quality Board (EQB) rules governing environmental review require
the responsible government unit (RGU) to “respond to the timely substantive comments received
on the draft EIS” in the final EIS. Minn. R. 4410.2600, subp. 10. The CEQ regulations on
responses to comments requires that:
An agency preparing a final environmental impact statement shall assess and
consider comments both individually and collectively, and shall respond by one or
more of the means listed below, stating its response in the final statement.
Possible responses are to:
(1) Modify alternatives including the proposed action;
(2) Develop and evaluate alternatives not previously given serious consideration
by the agency;
(3) Supplement, improve, or modify its analysis;
(4) Make factual corrections; and
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(5) Explain why the comments do not warrant further agency response, citing the
sources, authorities, or reasons which support the agency’s position and, if
appropriate, indicate those circumstances which would trigger agency
reappraisal or further response.
40 C.F.R. § 1503.4(a). The CEQ’s “Forty Most Asked Questions Concerning CEQ’s National
Environmental Policy Regulations,” its general guidance for NEPA liaisons, states that:
Normally the responses should result in changes in the text of the EIS, not
simply a separate answer at the back of the document. But, in addition,
the agency must state what its response was, and if the agency decides that
no substantive response to a comment is necessary, it must explain why.
https://energy.gov/sites/prod/files/G-CEQQ-40Questions.pdf (Question #29). The leading court
decision on responses to comments under NEPA emphasizes how critical public comments and
agency responses to comments are to the process:
NEPA’s public comment procedures are at the heart of the NEPA review
process. NEPA requires responsible opposing viewpoints to be included
in the final EIS. This reflects the paramount Congressional desire to
internalize opposing viewpoints into the decision-making process to
ensure that any agency is cognizant of all the environmental trade-offs that
are implicit in a decision. To effectuate this aim, NEPA requires not
merely public notice, but public participation in the evaluation of the
environmental consequences of a major federal action.
California v. Block, 690 F.2d 753, 770-71 (9th Cir. 1982). Based on those principles, the court
found that, under NEPA:
Agencies are . . . obliged to provide a “meaningful reference” to all
responsible opposing viewpoints concerning the agency’s proposed
decision. The standard requires the agency to identify opposing views
found in the comments such that “differences in opinion are readily
apparent.” Moreover, “there must be good faith, reasoned analysis in
response.”
Id. at 773 (citations omitted).
The FEIS does not meet that standard. Several of FOH’s substantive concerns with the
DEIS were ignored in the FEIS (and not mentioned by the ALJ). First, the project footprint was
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greatly underestimated. FOH explained that the size of this project was likely underestimated by
40% or more, because of the need for extra space for both construction and to address unusual
topographical features. This was based on Federal Energy Regulatory Commission (FERC)
guidelines for pipelines and a Montana Interagency Pipeline Task Force report, but was not
mentioned in either the FEIS or the ALJ’s report.
Second, the project life was understated. The FEIS simply accepted Enbridge’s assertion
that the project life would be 20 years, when the indisputable fact is that crude oil pipelines are
often in use for 50 years or more, with at least some of the risks becoming greater with age. This
was also ignored in both the FEIS and the ALJ report.
Third, the descriptions of the proposed project and the alternatives were inadequate to do
a sufficient analysis. As FOH pointed out, based on the observations of its own pipeline safety
consultant, the FEIS does not contain pipeline elevation profiles, maximum operating pressure at
different mileposts, hydraulic profiles at the design rate case for the control crude oil case on the
elevation profile, the location of mainline valves and their type of operation, the general location
and type of leak detection devices, and milepost-level identification of high consequence areas.
Some of that information was developed in the CN/RP proceedings, but it was not in the FEIS
and its analysis of the likelihood and consequences of possible spills could not be adequate
without it.15
Fourth, the FEIS refused to use available methodologies to estimate the economic costs
of natural resource and other damages from a major oil spill, specifically an authoritative report

15

The FEIS response was “Thank you for your comments on the Draft EIS. Available design details are provided in
chapter 4 of the FEIS.” FEIS, appendix T-1, at 96. Chapter 4 contains none of that required information.
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from the Oak Ridge National Laboratory (ORNL).16 As explained earlier, the FEIS models how
far and in what direction oil would travel from a major spill at certain locations, but then does
not take the necessary next step of assessing the environmental consequences of those modeled
spills. Instead, the FEIS punts, and offers only generic summaries of the literature on what oil
spills can do, when FOH offered a much more robust methodology. The FEIS acknowledges
this as a substantive comment, but does not address it, and it was ignored in the ALJ report.
Fifth, the FEIS did not analyze the cumulative impact of routing multiple pipelines along
the same pipeline corridors. Minnesota policy favors following existing linear facilities
(pipelines, transmission lines, highways) with new linear facilities, and the FEIS should have
analyzed the advantages and disadvantages of that policy, since it drives many of the most likely
cumulative impacts. FOH offered specific methods for doing this analysis, and the FEIS did
classify the comment as substantive. Yet, this issue was not addressed in the FEIS, and it was
ignored in the ALJ report.
Finally, the FEIS relies too heavily on Enbridge analysis and information. The FEIS
classified this as a substantive comment, but the ALJ report was again silent. Indeed, the ALJ
report exacerbated the problem by repeatedly and improperly going beyond the FEIS and its
record to cite Enbridge testimony in the certificate of need/route permit proceedings to support
its conclusions.
As the ALJ Report acknowledges, the DEIS received 2,860 comments. Out of that set,
the ALJ Report discusses and dismisses ten issues raised, six of them from FOH’s comments.
Yet, most of FOH’s comments were ignored in both the FEIS and the ALJ Report, and FOH
suspects several other parties can make the same case.
16

The refusal or inability of the FEIS

ORNL, “Studies for the Requirements of Automatic and Remotely Controlled Shutoff Valves on Hazardous
Liquids and Natural Gas Pipelines with Respect to Public and Environmental Safety,” ORNL/TM-2012/411,
https://www.osti.gov/scitech/servlets/purl/1373899.
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authors to incorporate comments weakens the substance of the EIS, of course, but it also
contributes to the general public impression that its concerns are not being heard in this process.
The opportunity for public engagement is a core value of the environmental review process, at
least as important as the substantive analysis, and that value has not been served by the failure to
respond to substantive comments.
H. THE ALJ IMPROPERLY CONCLUDED THAT THE FEIS’S DISCUSSION
OF POSSIBLE MITIGATION OPTIONS WAS ADEQUATE, DESPITE THE
ABSENCE OF ANY DISCUSSION OF HOW TO SECURE THE FINANCIAL
RESOURCES TO PAY FOR ANY OF THEM.
The FEIS contains hundreds of pages describing how Enbridge might manage an oil spill.
What is missing, however, is any analysis of how Enbridge would pay for any of those
mitigation measures. Without that, there is no way to assess whether they might be effective,
which is a required part of any EIS mitigation discussion.
Enbridge’s spill in Marshall, Michigan has so far cost more than $1.2 billion to
remediate. A major spill along the proposed route in Minnesota could potentially have even
greater impacts, and cost even more to clean up and compensate for damages. Those amounts
could easily exceed the limits of Enbridge’s general liability (GL) insurance, if a claim could get
past the pollution exclusions in those policies, and they could put serious pressure on the Oil
Spill Liability Trust Fund. In addition, Enbridge is not willing to put Enbridge, Inc., the parent
corporation of the dozens of Enbridge entities including the applicant, on the hook for any
potential liability, even though it effectively controls how much cash stays with subsidiaries and
how much gets transferred to the mothership in Canada.
If there was a spill, and Enbridge defaulted on its obligations, the government would have
to step in. And, of course, it would cost the government much more to deal with a spill, because
it would have to hire the necessary expertise and response capability from outside, and do so in
26
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compliance with government procurement regulations. The likely effectiveness of any of the
mitigation options in the FEIS can only be assessed if there is assurance that the financial
resources will be available to cover the cost of the government doing a clean-up and remediation
of a major spill.17
The ALJ Report characterizes FOH’s position as concern whether “Enbridge will be a
viable company over the expected life of the proposed pipeline.” ALJ Report, Finding 273, at
44. That may be part of FOH’s concern, as the transportation sector that consumes nearly three
quarters of the crude oil produced goes electric,18 but the more immediate concern is that
Enbridge can simply deprive its subsidiaries of the cash needed to address a spill and use the
bankruptcy process, if necessary, for any “responsible” subsidiary to avoid claims. Even if the
State were able to sue successfully for fraudulent transfer (a difficult task) and recover some of
the money, it would take years and likely only provide pennies on the dollar. FEIS section
10.6.3 lists possible resources for spill remediation, but there is no assessment of their likely
availability in a spill situation. Ultimately, if this Commission were to grant a certificate of need
it would need to insist on financial assurance conditions adequate to ensure that Minnesota
taxpayers will not be left holding the bag.
III. CONCLUSION
For the reasons stated above, intervenor FOH respectfully requests that the PUC not
accept the ALJ’s recommendation, that it find the FEIS does not yet meet MEPA’s adequacy
17

Or spills. Enbridge’s 2010 Marshall, Michigan spill was followed just a couple of months later by another major
spill from an Enbridge pipeline near Romeoville, Illinois.
18
The ALJ Report opines that the nature of crude oil markets 50 years from now is not knowable, and cannot be
“reasonably obtained.” ALJ Report, Finding 275, at 44. The future is of course in the future, but the forecasted
prospects for crude oil to 2030 and 2040 at least are a central issue in this case. Those forecasts cover a considerable
range—from the extremely bullish forecasts offered by Enbridge and Canadian oil producers to the extremely
bearish forecasts of energy groups and consultants who believe we are at an inflection point for oil like the inflection
point we reached with coal-fired electrical power a couple of years ago, where the markets (and regulatory policy)
are about to take a decisive negative turn. To protect Minnesota’s taxpayers, this Commission and the FEIS need to
evaluate that range of possibilities.
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standard, and remand this to DOC-EERA to complete a supplemental EIS to address the
concerns raised here. In the meantime, FOH respectfully requests that, unless and until a
supplementary EIS process produces an “adequate” EIS, the certificate of need and route permit
proceedings be suspended.
Respectfully Submitted,
/s/ Scott Strand
Scott Strand
Environmental Law & Policy Center
15 South 5th Street, Suite 500
Minneapolis, MN 55402
(612) 386-6409

DATED: November 21, 2017
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Minnesota Pollution
Control Agency

April 28, 2015

Mr. Scott Ek
Minnesota Public Utilities Commission
121 7th Place East, Suite 350
St. Paul, MN 55101-2147
Re: In the Matter of the Application of North Dakota Pipeline Company, LLC for a Certificate of Need for
the Sandpiper Pipeline Project in Minnesota
MPUC Docket No. PL-6668/CN13-473
OAH Docket No. 8-2500-31260
Dear Mr. Ek
The Minnesota Pollution Control Agency (MPCA) and the Minnesota Department of Natural Resources
(DNR) offer the following comments on the Findings of Fact, Summary of Public Testimony, Conclusions
of Law, and Recommendation dated April 13, 2015 by Administrative Law Judge Eric Lipman in this
matter (AU Report). The agencies are concerned that the pipeline route proposed by the applicant,
(SA-Applicant) has the potential to impact some of the state's most pristine natural resources. The two
agencies substantially disagree with many of the environmental findings of the AU in the AU Report.
However, our comments below outline what we believe is the best path forward in the next phase of
these proceedings to address the state's environmental and natural resource concerns and the energy
needs of the state.
1. The MPCA and the DNR request that the Commission confirm that System Alternative
03-Modified will continue as a route alternative when the route proceeding resumes. In its
August 25, 2014 Order issued before the Route and Need proceedings were bifurcated, the
Commission accepted System Alternative 03- Modified (SA3-M) along with 53 other route
alternatives, and forwarded it to the AU for consideration in the Route proceeding. The
Commission did not forward SA-3M for consideration in the Need proceeding, but the AU
Report nonetheless contains a number of findings of fact about SA3-M (Findings 384-397). The
AU Report also contains a conclusion of law (Conclusion 5) that incorrectly lists SA3-M as a
system alternative. The AU Report, in Finding of Fact 395, acknowledges that the Commission
did not include SA-3M for review in the Certificate of Need (CN) Docket, but does not explain
why the AU Report includes Findings on SA-3M. Because SA-3M was not included in the CN
Docket, the agencies request that the Commission confirm that SA3-M remains a route
alternative, consistent with the Commission's August 25, 2014 order.
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2. The MPCA and the DNR request that the AU's Findings of Fact and Conclusions of Law
concerning SA 03-Modified in the AU Report be treated as dicta and not be granted deference
in the Route proceeding. Because SA3-M was not included by the Commission in the CN
Docket, the findings and conclusions about SA3-M in the AU Report should be considered dicta
and of no probative weight in the route proceeding. As noted above, Finding of Fact 395 in the
AU Report states that SA3-M was not included in the CN docket and the EERA environmental
study of system alternatives did not address SA3-M. The agencies request that the Commission
clarify that any Findings and Conclusion concerning SA3-M are dicta and not entitled to
deference, weight or consideration in the route proceeding.
3. Commission Authority under the Minnesota Environmental Policy Act Requires a Close
Evaluation of Environmental Alternatives. The Commission has already acknowledged that this
project is subject to review under Minnesota Environmental Policy Act (MEPA) to consider
environmental effects and alternatives in its decision-making. (Commission Oct. 17, 2014
Order.) MEPA requires meaningful analysis of environmental effects and alternatives. For
MEPA review to be meaningful, and to meet the requirement to evaluate feasible and prudent
alternatives imposed by Minn. Stat. §116D.04, subd. 6, SA3-M should be analyzed in the routing
phase. We understand that the Commission staff (Department of Commerce Energy
Environmental Review and Analysis Unit) will prepare a Comparative Environmental Assessment
under Minn. Rules 7852.1500 of the Applicant's route and all route alternatives. It is important
that this study achieve the objectives of MEPA. The Commission should assure the careful
evaluation of appropriate route alternatives in the Comparative Environmental Assessment,
including SA-3M, so that it has a complete record to determine under MEPA whether there are
any alternatives to avoid or mitigate environmental impacts of the project. This is particularly
important here, where the route advanced in the AU Report, SA-Applicant, has the potential to
impact some of Minnesota's most pristine natural resources. The Commission's MEPA authority
and responsibilities provide a compelling basis to include SA-3M in the route phase, consistent
with its earlier order.
Both the MPCA and DNR have already provided extensive environmental information on SA-3M as an
alternative to the Applicant's route. (See MPCA's Oct. 29, 2014 comment identifying a specific route for
SA-3M, and DNR's Jan. 23, 2014 comment letter). The MPCA and DNR intend to continue providing
environmental expertise in advising the Commission on the environmental effects of the Applicant's
route and route alternatives in this matter.
Thank you for consideration of these comments.
Sincerely,

John LincStine, Commissioner
Minnesota Pollution Control Agency

Tom Landwehr, Commissioner
Minnesota Department of Natural Resources
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Scott Ek
Minnesota Public Utilities Commission
121 7th Place East, Suite 350
St. Paul, MN 55101
RE:

February 27, 2018

Line 3 Project Revised Final EIS Comments
Intervenor Friends of the Headwaters (FOH)
PUC Dockets 14-196, 15-137

Dear Mr. Ek:
Thank you for the opportunity to comment on the latest revisions to the final environmental
impact statement (FEIS) for Enbridge’s proposed Line 3 project. As requested, FOH is not
reiterating its longstanding concerns with the environmental review of this Project in this
comment letter. Instead, this letter focuses on two issues where the revisions to the FEIS attempt
to respond directly to arguments FOH raised in the previous EIS adequacy proceedings and the
PUC’s previous inadequacy findings. In FOH’s view, the revisions do not bring the FEIS up to
the level of adequacy required by the Minnesota Environmental Policy Act.
1. Karst topography: DOC-EERA’s new “Appendix U” does not adequately evaluate
whether karst topography issues with the proposed SA-04 alternative could be avoided or
minimized with route adjustments, and we still do not have a fair comparison between
SA-04 and the proposed Project.
2. New disclaimers: DOC-EERA’s insertion of new boilerplate disclaimers into the text of
the FEIS, repeatedly stating that it is impossible to predict the environmental impacts of
oil spills without knowing all the circumstances, and that the quantitative data included
should be read with the text’s qualitative discussion, does not somehow cure the absence
of site-specific environmental impact analysis in the FEIS.1

1

There are two other important issues the PUC previously raised in its inadequacy order—the differences in
incremental impact between new pipeline corridors and expansions in existing pipeline corridors, and the proper
timing and consideration of the completed cultural and historic survey under section 106 of the National Historic
Preservation Act. The DNR and the MPCA comments on November 22, 2017 emphasized how new corridors raise
many significant environmental risks that are not encountered when expanding in an existing corridor. On the
cultural survey, FOH agrees with the intervenor tribes that not including the completed cultural/historical
information in the FEIS and proceeding to decisions on FEIS adequacy and Enbridge’s CN and RP applications
without that information violates the Minnesota Environmental Policy Act (MEPA) and the intent of section 106.
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Karst topography
Minnesota’s resource agencies and the DOC-EERA have all acknowledged that the socalled “system alternative 04” or “SA-04” would pose fewer environmental risks than Enbridge’s
proposed project, except for a concern about karst topography along the route. “SA-04” is a
pipeline corridor currently occupied by the Alliance natural gas pipeline, co-owned by Enbridge,
which carries natural gas from western Canada to terminals in Illinois, and Kinder Morgan’s
Cochin pipeline, which carries light condensate (diluent) north from Illinois to oil sands facilities
in Canada. Unlike Enbridge’s proposed Project, SA-04 would not require the opening of a new
pipeline corridor through the pristine waters in central Minnesota’s lake country, through areas
with high groundwater contamination sensitivity, through areas with high retention of presettlement wetlands, and through areas with important habitat for fish, wildlife, and wild rice.
SA-04 would largely travel through flat farmland and would deliver crude oil from the western
Canada tar sands to the same oil terminals in Illinois where virtually all of the oil in a new Line 3
project would ultimately travel.
The draft and final environmental impact statements for this Project pointed out,
however, that the “Alliance/Cochin” pipeline corridor travels through karst topography in
southeastern Minnesota, northeastern Iowa, and northwestern Illinois. Karst topography is
characterized by soluble bedrock, typically limestone, with sinkholes and caves that can
exacerbate the effects of water contamination. Not all karst is the same, of course, with some
exhibiting soluble bedrock features very near the surface, and others with layers of glacial
sediment over the top.2 Because oil spills in karst areas can be more problematic than oil spills
elsewhere, it is better, all things being equal, to avoid or minimize the risk of oil spills in karst
topography.
FOH criticized the discussion of karst issues in the DEIS and first FEIS for this Project
on two principal grounds. Neither of those issues have yet to be successfully addressed.
First, the DEIS and FEIS and now the second FEIS all continue to insist that Enbridge’s
proposed Project does not travel in or near karst areas, implying that that gives the proposed
Project a major advantage over SA-04 from an environmental perspective. That statement is
(and always has been) at best highly misleading. The proposed Project may not run through
karst topography in Minnesota, but the crude oil that would run through a new line 3 will not
stop in Superior, Wisconsin. As Enbridge acknowledges, the oil in a new line 3 will then travel
on other Enbridge pipelines, primarily Line 61 and any future “twin,” through Enbridge’s
Mainline corridor south through Wisconsin into Illinois. In southern Wisconsin and northern
2

The environmental impact statement for the Alliance pipeline emphasized that it would be running parallel to what
was then the Dome Petroleum pipeline, now the Kinder Morgan Cochin pipeline, and that there had been no
sinkhole issues along that route. https://books.google.com/books?id=A601AQAAMAAJ&pg=SA5-PA2&lpg=SA5PA2&dq=Iowa%2Bsinkhole%2Boil%2Bpipeline&source=bl&ots=49vfwisciG&sig=JeSNwkyhvdFd0c9s3l9AEMx2ac&hl=en&sa=X&ved=0ahUKEwjXsNb83aPZAhWyhOAKHT8DBEMQ6AEIXjAI#v=on
epage&q=Iowa%2Bsinkhole%2Boil%2Bpipeline&f=false
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Illinois, the Enbridge Mainline pipelines all travel through karst topography, and many of the
karst features are less than 50 feet from the surface.
The Minnesota DNR’s groundwater specialists apparently had a limited opportunity to
comment on the revisions to the FEIS, but one of their observations was that DOC-EERA’s
comparison between Enbridge proposed project and SA-04 has never been apples-to-apples.
Exhibit A is a screen shot of the DNR comment at one of the places where DOC-EERA
continues to insist that SA-04 is “longer” than the proposed Project:
The applicant’s propose [sic] project route does not evaluate land requirements in
Wisconsin and Illinois (or wherever it ends up). It only evaluates in Minnesota.
However, there are impacts to land after it goes to the Superior terminal that are
not evaluated. That is why the land requirements for SA04 are higher. It’s not an
“apples to apples” comparison.
Exhibit A (attached).3
These maps show the areas where the Enbridge Mainline pipelines that will carry a new
Line 3’s crude oil in Wisconsin and Illinois cross karst topography.

3

FOH received DNR and MPCA comments on the revised FEIS through a specific request for this public data. As
FOH has contended from the outset, the input of Minnesota’s resource agencies into this process should be fully
transparent, and the agreement among state agencies to keep this under wraps violates the Minnesota Environmental
Policy Act (MEPA). No matter who the responsible government unit (RGU) is in any environmental review
process, the comments of the resource agencies should be fully available to and usable by the public.
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An additional 700,000+ barrels per day through the Wisconsin and Illinois karst sections
on Enbridge’s Mainline (or through Line 5) will increase the risk of a crude oil spill in karst
topography substantially. We do not know how much exactly, because DOC-EERA has not
done that analysis and the FEIS does not tell us. Nor do we know which karst topography is
nearer the surface and therefore more vulnerable. Until we have that information, neither the
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PUC nor the public can make any kind of fair comparison between the karst impacts of
Enbridge’s proposed project and SA-04.
To the extent any of the crude oil—presumably light crude--shipped through a new Line
3 ends going to Line 5, the karst issue is exacerbated even more. Line 5 runs across northern
Wisconsin and the upper peninsula of Michigan, then under the Straits of Mackinac, south
through the lower peninsula, across Lake St. Clair, to arrive at the oil refineries in Sarnia,
Ontario. Line 5 crosses through considerable karst topography, as these maps show:
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Of course, the impacts of additional utilization of the Enbridge Mainline corridor through
Wisconsin poses environmental risks beyond potential karst impacts: additional river, stream and
wetlands crossings, more impact on areas with higher groundwater contamination susceptibility,
more potential wild rice habitat impacts, more effects on hunting, fishing and gathering rights in
ceded territories.
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The FEIS, even with the new revisions, still pretends that the oil through a new line 3 will
stop in Superior, or that impacts beyond Superior are immaterial for a new Line 3, while, at the
same time, it still insists on including Iowa and Illinois impacts in its assessment of SA-04. Until
that problem is fixed, the PUC and the public do not have an adequate basis for making the SA04 vs. Applicant’s Proposed Route (APR) comparison with respect to karst impacts.
Second, the new “Appendix U” in the revised FEIS does not accurately describe the
extent to which route adjustments to SA-04 could avoid or minimize karst issues. Appendix U
just dismisses more substantial reroutes out of hand, which would move the oil well west of the
karst regions in and near the four-state driftless area.4 FOH provided DOC-EERA with
information on a number of existing pipeline corridors through which the oil could run that
would avoid karst regions entirely,5 but there is no attempt in the revisions to analyze those
alternatives at all, apparently because they would be “longer.” These maps show where those
alternatives are:

4

An annotated version of Appendix U, containing the DNR and MPCA comments, is attached as Exhibit B, with the
electronic “cover letters” included at the beginning.
5
The DNR commented: “Why wasn’t a route straight down through Eastern SD or SW MN considered instead of
going through Mankata? If the line were cut down through Des Moines, then over through Peoria and then co-locate
with existing Enbridge Lines to Joliet. Avoids a lot of karst.” Exh. B [comment MW8].
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DOC-EERA did evaluate a shorter route adjustment to SA-04 to go around a small karst
area near Mason City, Iowa. Contrary to the statement in Appendix U, the route they analyzed is
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not the same as the route FOH suggested, but the analysis does indicate that a minor re-route
would minimize, if not completely eliminate, potential karst areas.
The bottom line appears to be that potential karst impacts from an SA-04 can be
minimized with a minor re-route, and almost entirely eliminated with a more substantial reroute
along existing pipeline corridors to the west. Either option would mean that SA-04 would travel
through considerably less karst topography on its way from Canada to Illinois (or Sarnia,
Ontario) than a new Line 3 and its necessary connections to the Enbridge Mainline through
Wisconsin or Line 5 through Michigan.
The FEIS cannot provide either the PUC or the public with enough information to make
that comparison until it assesses the potential karst impacts between Superior and the actual
destinations of the new line 3 crude oil. That can include miles and acreage, but it also must
include an analysis of how vulnerable to contamination the different karst areas might be, that is,
how close to the surface the soluble bedrock is in different places.
In its earlier briefing on the adequacy of the first FEIS, FOH also was highly critical of
the assumption that SA-04 would pose a greater threat to drinking water supplies than the APR
because it would travel closer to population centers like Mankato, St. Peter, and LeSueur. The
PUC asked DOC-EERA to revise the FEIS to provide that analysis, but it does not appear that
has happened. The series of tables with columns of figures in the second half of “Appendix U”
do not provide that information, at least not in a form the public can understand.
Moreover, it appears that those tables are fraught with errors and inconsistencies. The
annotated comments of Minnesota’s resource agencies, attached as Exhibit B, point out at least a
few of these problems, and perhaps those agencies will file additional comments to make DOCEERA and the PUC aware of more of those issues going forward. For example, in some places,
the tables indicate potential karst impacts of zero, when the earlier text insists that potential karst
impacts cannot be eliminated. So again, neither the PUC nor the public can know anything more
from these revisions as to whether SA-04, which runs by population centers who use deep wells
and not surface water or shallow aquifers for drinking water, or the APR, which runs through
unusually sensitive groundwater areas in central Minnesota, poses a greater threat to drinking
water resources.
New disclaimers.
Throughout the environmental review process, DOC-EERA has protested that it cannot
predict the environmental impacts of a construction accident or an oil spill along any of the
possible routes, because those impacts would depend on “all the circumstances.” The logic goes,
apparently, that since they cannot know what “all the circumstances” will be, it is not
“reasonably possible” for them to do site-specific spill impact assessments, and therefore they do
not have to attempt to do them. DOC-EERA has also declined to make any qualitative
assessments of the natural resources at stake with any of the proposed pipeline routes, and has
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therefore relied on numbers of acres, numbers of crossings, and so on to complete their
environmental impact analysis.
The revisions to the FEIS do nothing to change any of that. The only addition to the text
that seems to address that issue are a series of new disclaimers that say that they cannot answer
the basic question of what would the environmental impacts of an oil spill at any particular
location be. They urge readers to look at the likely directions an oil spill might take, check to see
what natural resources might be in that area, consult the generic discussion about what impacts
oil spills can have, and draw their own conclusions. There are more words now, but the DOCEERA position on site-specific impacts is the same.
In any environmental review process, there is of course incomplete or unavailable
information. The courts have long recognized, however, that agencies cannot get away with just
throwing up their hands in the face of incomplete information and avoiding their statutory
obligation to analyze potential environmental impacts.
The Environmental Quality Board’s (EQB) environmental review rules, Minn. R.
4410.2500, lay out the framework for what responsible government units (RGUs) must do when
they do not have all the information that would be relevant to an environmental impact
assessment:

If information about potentially significant environmental effects is essential to a
reasoned choice among alternatives and is not known and the cost of obtaining it is
excessive, the information cannot be obtained within the time periods specified in
part 4410.2800, subpart 3, or the means to obtain the information are beyond the state of
the art, the RGU shall include the following information in the EIS:
A. a statement that the information is incomplete or unavailable and a brief
explanation of why it is lacking;
B. an explanation of the relevance of the lacking information to evaluation of
potentially significant environmental impacts and their mitigation and to a reasoned
choice among alternatives;
C. a brief summary of existing credible scientific evidence that is relevant to
evaluating the potential significant environmental impacts; and
D. the RGU's evaluation of such impacts from the project and its alternatives based
upon theoretical approaches or research methods generally accepted in the scientific
community.6
6

This EQB rule tracks the federal Council on Environmental Quality (CEQ) rule on this subject nearly
verbatim. 40 C.F.R. § 1502.22. The federal rule does explicitly clarify that this framework applies to lowprobability, high-consequence events like oil spills, specifically “impacts which have catastrophic
consequences, even if their probability of occurrence is low, provided that the analysis of the impacts is
supported by credible scientific evidence, is not based on pure conjecture, and is within the rule of reason.”
Id.
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DOC-EERA has still not met that burden. And there are and have always been
“theoretical approaches or research methods generally accepted in the scientific community”
available to DOC-EERA to do this work. Risk assessment methodologies for low
probability/high consequence events like oil spills are not in their infancy. Throughout this
process, FOH has urged DOC-EERA and the PUC to use the Risk Assessment Information
System (RAIS) developed at the Oak Ridge National Laboratory (ORNL) and FOH has also
referred to the Exponent risk assessment report prepared for the KeystoneXL pipeline
project. https://2012-keystonepipeline-xl.state.gov/documents/organization/221278.pdf. What
those resources demonstrate is that risk assessments for incident like oil spills cannot stop at
estimating the potential transport of an oil spill, offering generic observations about potential
effects of oil contamination on natural resources, and then asking member of the public to make
their own judgments. Contrary to what DOC-EERA (and occasionally the PUC itself) likes to
say, it is “reasonably possible” to make the kind of site-specific oil spill risk assessments that are
still missing from the FEIS. More disclaimer language does not cure that fundamental defect.
For the reasons stated above and in its previous comments, Friends of the Headwaters
(FOH) respectfully requests that the Public Utilities Commission find the revised FEIS to be
inadequate, remand it back to DOC-EERA and Minnesota’s natural resources agencies to
complete the work, and suspend proceedings on Enbridge’s application for a certificate of need
and a route permit until that additional work is completed, the public has had a chance to weigh
in, and the commission has made a determination that the FEIS with those additional revisions
meets the statutory standard of adequacy.
Sincerely,

Richard Smith
President, Friends of the Headwaters

Scott Strand
Attorney for Friends of the Headwaters
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